

















ASA Authorisation means an authorisation issued by the ASA to a legal entity which verifies
that it has the relevant systems in place to carry out the class of Asset Lifecycle work specified
in the authorisation, subject to any conditions of the authorisation.

ASA Charter means the document which identifies ASA's objectives, functions, powers and
governance and the duties of Rail Transport Agencies and AEQ's in relation to the ASA (as
amended from time to time), which is available at http://www.asa.trasnport.nsw.qov.au/ or
upon request from the Principal's Representative.

ASA Requirements has the meaning assigned to it in the ASA Charter.
Asset Lifecycle has the meaning assigned to it in the ASA Charter.

Asset Management Information means all maintenance plans, maintenance manuals,
maintenance training documentation, special tools definition, spare parts definition and support
software required by the Principal to allow it to perform maintenance (both scheduled and
unscheduled) of the Works or each Separable Portion after Completion.

Asset Services means the aspects of the Contractor's Activities which relate to the Asset
Lifecycle of NSW Rail Assets.

Asset Standards Authority or ASA means the unit within Transport for NSW which sets,
controls, maintains, owns and publishes the network and asset standards for NSW Rail Assets
as defined in the ASA Charter.

Authorised Engineering Organisation or AEO means a legal entity to whom the ASA has
issued an ASA Authorisation.

Authority means any government or government department, local government, council,
government or statutory authority, administrative or judicial body or tribunal, agency, minister,
statutory corporation or instrumentality or any person (whether autonomous or not) who is
charged with the administration of a Law which has a right to give any consent or impose any
requirements in respect to the subject matter of the Contract including the Principal in its
capacity as a government agency.

Award Date means the date on which the Contract came into existence as determined in
accordance with the Standing Offer Deed.

Business Day means a day other than:

(a) a Saturday, Sunday or a public holiday as gazetted in New South Wales: or

(b) a day falling within the period:
(i) commencing on the Monday before 24 December in any given year; and
(ii) ending on the Friday following 1 January in the following year.

Cars means the cars specified in the Key Details.
Certificate of Readiness means a certificate in the form set out in Schedule 3.

Change in Law means a change in an existing Law or a new Law, but does not include a
change in an existing Law, or a new Law, relating to taxes.

Change of Control means:

(a) in respect of a Key Provider, a change in Control but does not include a change in
Control of a holding company of a Key Provider; and

(b) in respect of the Contractor, any change in:
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(i) the legal or beneficial ownership of shares in the Contractor or any issue
or buyback of its shares;

(ii) the beneficiaries of any trust of which the Contractor is, or any of the
shareholders in the Contractor are, a trustee; or

(iii) the effective ownership, management or control of the Contractor,

from that existing on the Award Date. A Change of Control may be direct or indirect, and may
be as a result of or by means of any trust, agreement, arrangement or understanding whether
legally enforceable or not.

Claim includes any claim for an increase in the Contract Price or for payment of money
(including damages) or for an extension of time to a Date for Completion or for any other form
of relief:

(a) under, arising out of, or in any way in connection with, the Contract, including any
Direction of the Principal's Representative:

(b) arising out of, or in any way in connection with, the Contractor's Activities and the
Works or either party’s conduct before the Contract: or [

(c) otherwise at Law or in equity, including by statute, in tort (for negligence or
otherwise, including negligent misrepresentation) or for restitution (including |
restitution based on unjust enrichment). 1

Code of Conduct means the Principal's Code of Conduct which is available, as at July 2019,
at https://www.transport.nsw.gov.au/about-us/who-we-are/culture-and-values or upon request
from the Principal's Representative, as updated from time to time.

Commercial in Confidence Information means:

(a) subject to subclause (b):
(i) the Contractor's cost records, including cost estimates and calculations,
financial statements, budgets and invoices relating to the Contractor's
Activities;
(i) records evidencing the Contractor's compliance with its obligations in

connection with risk management and assurance systems including
quality, safety, environment and probity;

(iii) records of the Contractor's performance against the performance
standards required by the Contract;

(iv) all consultant's reports and opinions obtained by the Contractor in
relation to the matters in paragraphs (i) — (iii); and

(v) legal, insurance broker and accounting reports and opinions obtained in
relation to the Contractor's Activities: and

(b) Commercial in Confidence Information does not mean:

(i) the identity of any supplier of any part of the Equipment or any of the
Contractor's Personnel;

(ii) any price paid by the Contractor for any of the Equipment:; or

(iii) any annual budget for the Contractor's Activities agreed by the parties.

Completion means the stage in the execution of the Works or a Separable Portion:
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On Condition Works means those on condition activities required as result of the On-
Condition Inspection of the Cars.

On-Condition Inspection means the inspections that the Contractor must perform on the
Cars as part of the Contractor's Activities and that may result in replacement or repair activities
additional to the activities described in the Statement of Work.

Other Contractor means any Rail Transport Agency or contractor, consultant, tradesperson,
supplier or other person engaged to do work other than the Contractor and its Subcontractors.

Personnel means:

(a) in respect of the Contractor, any directors, officers, employees, consultants, agents
and Subcontractors of the Contractor; and

(b) in respect of the Principal, any directors, officers, employees, consultants, agents
and contractors of the Principal (other than the Contractor).

Plant, Equipment and Work means those things used, or work undertaken, by the Contractor
to complete the Works or a Separable Portion but which will not:

(a) form part of the Works or the Separable Portion; or

(b) be incorporated into, or become part of, any of the Cars as part of the work
performed by the Contractor under this Contract.

Policies, Codes and Standards means the most recent version of the following policies,
codes and standards, as updated from time to time:

(a) the policies, codes and standards that, as at the Award Date, appear on the
website: https://www.transport.nsw.gov.au/about-us/who-we-are/sydney-

trains/contractors; and

(b) any other policies, codes and standards that appear in clause 1 of Schedule 21 of
the L3C Agreement.

PPSA means the Personal Property Securities Act 2009 (Cth) and regulations made under
that Act.

Preliminary Service Report means the report to be delivered by the Contractor to the
Principal when a Car arrives for its final inspection, which sets out at a minimum details of:

(a) the Equipment changed;

(b) any work that is still to be completed;

(c) open defects that will not be addressed with EAM notification reference; and

(d) evidence that all safety-critical tasks and operational-critical tasks have been
completed.

Principal Supplied Items means the items described in Schedule 6.

Principal's Representative means the person so nominated in the Key Details or any other
person nominated by the Principal from time to time under clause 3.2 to replace that person.

Provisional Sum Work means the work or goods so described in the Key Details for which
the sum of money referred to in the Key Details is included in the Contract Price.

Purchase Order means:
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8.14

8.15

A. an amount agreed between the Contractor and the Principal's
Representative; or

B. if they fail to agree, an amount reasonably determined by the
Principal's Representative under clause 11.3(b) or 11.3(d)(ii)
as if the item of Provisional Sum Work were a Variation.

f) If, after each and every item of Provisional Sum Work has been deleted under
clause 8.13(a), put out to tender under clause 8.13(c) or priced under clause
8.13(e), the total net increase to the Contract Price after all adjustments under
clauses 8.13(a), 8.13(c) and 8.13(e) | of the total amount allowed in
the Key Details for Provisional Sum Work, the Contract Price will be further
increased by the percentage set out in the Key Details of the amount by which the
total net increase to the Contract Price I of the total amount allowed in
the Key Details.

Piant, Equipment and Work

The Contractor must not remove from the Site any Plant, Equipment and Work without the
Principal's Representative’s prior written approval except for the purpose of achieving
Completion as contemplated under clause 13.

Requirements for Software

In respect of any components of the Deliverables or other Contractor's Activities that are
Software (whether developed by the Contractor or Third Party Software), the Contractor must
ensure that those components:

(a) at the time of supply or delivery to the Principal, have been checked, using industry
standard anti-virus scanning and detection tools, by the Contractor (or, in the case
of Third Party Software, the relevant OEM or applicable owner) for, and shown to
be free of, any viruses, disabling code or other code that may cause an
unauthorised change, undesired effect, security breach or damage to the Software,
Deliverables, Contractor's Activities or the information technology systems of the
Principal or those of any other Rail Transport Agency with which the Principal's
information technology systems may interoperate or interact;

(b) are capable of meeting, and provided properly used in accordance with any
specifications or documentation relating to them, including any specified minimum
system requirements, meet, all applicable functional performance requirements for
those components and comply with any specifications or documentation related to
the Software and as specified in the Statement of Work or any Design
Documentation;

(c) are supplied together with all relevant tools and documentation necessary to enable
the Principal to use, modify, test, operate, maintain, enhance, identify faults in and
adapt that Software; and

(d) are supported and maintained, and regularly updated and upgraded, as required to
maintain the standards of performance described in paragraph (b) above in respect
of any equipment, systems, infrastructure, hardware or other like items, and of any
other Deliverables, Contractor's Activities, on or with which those components are
supplied, for the life of the Software,
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10.14

10.15

10.16

10.17

Instruction to accelerate

If the Contractor gives the Principal's Representative a Claim under clause Error! Reference
source not found., the Principal's Representative may:

(a) instruct the Contractor to accelerate the Contractor's Activities by taking those
reasonable measures which are necessary to overcome or minimise the extent and
effects of some or all of the delay including, if required, in order to achieve
Completion of the Works or the Separable Portion by the relevant Date for
Completion; and

(b) give such an instruction whether or not the cause of delay for which the Contractor
has given its Claim under clause Error! Reference source not found. otherwise
entitles the Contractor to an extension of time to any relevant Date for Completion.

Partial acceleration

If the Principal's Representative gives the Contractor an instruction to accelerate under clause
Error! Reference source not found. requiring it to accelerate the Contractor's Activities and it
only applies to part of the delay, the Contractor’'s entitlement to any extension of time which it
otherwise would have had will only be reduced to the extent to which the instruction to
accelerate requires the Contractor to accelerate to overcome the delay.

Acceleration

If the Principal's Representative gives an instruction to the Contractor under clause Error!
Reference source not found. or Error! Reference source not found.:

(a) the Contractor must accelerate the Contractor's Activities to overcome or minimise
the extent and effect of some or all of the delay as instructed, including, if required,
in order to achieve Completion of the Works or the Separable Portion by the
relevant Date for Completion;

(b) if the Contractor would, but for the instruction, have been entitled to an extension of
time to the relevant Date for Completion for the cause of delay, the Contractor will
be entitled to be paid:

(i) the extra costs reasonably incurred by it and directly attributable to
accelerating the Contractor's Activities; and

(ii) that percentage of the amount under sub-paragraph Error! Reference
source not found. stipulated in the Key Details; and

(c) subject to clause Error! Reference source not found., the Contractor will not be
entitled to make any Claim against the Principal, arising out of, or in any way in
connection with, the cause of delay and the instruction other than for the amount
which is payable by the Principal under this clause Error! Reference source not
found..

Principal's rights to liquidated damages not affected

The Principal's rights to liquidated damages under clause 13.6 for a failure by the Contractor to
achieve Completion of the Works or a Separable Portion by any relevant Date for Completion
are not affected by the Principal's Representative giving the Contractor an instruction to
accelerate under clause Error! Reference source not found..
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(b) Without limiting the Principal's rights under the Contract, the amount payable under
this clause 13.6:

(i) will be a debt due from the Contractor to the Principal;

(ii) is an agreed genuine pre-estimate of the Principal's damages if the Date
of Completion does not occur by the Date for Completion;

(iii) will be the Principal's sole financial remedy for damages arising from the
Contractor's delay in achieving Completion by the Date for Completion.

This clause 13.6 survives termination.

13.7 General damages if liquidated damages unenforceable
If the liquidated damages under clause 13.6 are found to be a penalty, or if clause 13.6 is
found to be void or unenforceable for any reason (whether in whole or in part), then the
Contractor will be liable to pay unliquidated damages at Law for the breach for which the
liquidated damages under clause 13.6 would have been payable had the relevant liquidated
damages or clause not been a penalty or not been void or unenforceable.
This clause 13.7 survives any termination of the Contract.
13.8 Cap on liquidated and unliquidated damages
The Contractor's total aggregate liability to the Principal under clauses 13.6 and 13.7 shall not
of the Contract Price.
This clause 13.8 survives any termination of the Contract.
13.9 No liguidated damages
If the rate provided in the Key Details in relation to clause 13.6 is specified as "nil", "N/A", "not
applicable”, "$0" or words to similar effect:
(a) clauses 13.6, 13.7 and 13.8 will not apply; and
(b) the Contractor will be liable to pay unliquidated damages at law for the breach for
which liquidated damages under clause 13.613.5 would have been payable if a rate
for liquidated damages had been specified but in no circumstances shall damages
for delayi of the Contract Price.
(c) This clause shall survive any termination of the Contract.
14. Termination
14.1 Preservation of rights
Subject to clause 14.6, nothing in this clause 14 or that a party does or fails to do pursuant to
this clause 14 will prejudice the right of that party to exercise any right or remedy (including
recovering damages) which it may have where the other party breaches (including repudiates)
the Contract.
14.2 Contractor default

The Principal may give a written notice under clause 14.3 to the Contractor, if the Contractor:

(a) does not commence the Contractor's Activities in accordance with the requirements
of the Contract;
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submitted or given to the Principal's Representative, until after the Direction or fact, matter or
thing upon which the Claim is based has, or the consequences thereof have, ceased.

17.5 Time bar
If the Contractor fails to comply with clauses 17.1, 17.2, 17.3 or 17.4:
(a) the Principal will not be liable (insofar as it is possible to exclude such liability) upon
any Claim by the Contractor; and
(b) the Contractor will be absolutely barred from making any Claim against the
Principal,
arising out of, or in any way in connection with, the relevant Direction or fact, matter or thing
(as the case may be) to which clause 17.1 or 17.2 applies.
17.6 Other provisions unaffected
Nothing in clauses 17.1, 17.2, 17.3, 17.4 or 17.5 will limit the operation or effect of any other
provision of the Contract which requires the Contractor to give notice to the Principal's
Representative in order to preserve an entitlement to make a Claim against the Principal.
18. Limitation of liability
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18. Miscellaneous

19.1 Address for service

(a) All communications (including notices, consents, approvals, requests and
demands) under or in connection with the Contract:

(i) must be in writing;

(ii) must be signed by the party making the communication or (on its behalf)
by any director, secretary, attorney or authorised agent of, that party;

(i) must be:

A. subject to clause 19.1(b), delivered or posted by prepaid
express post to the address of the Principal's Representative
or the Contractor's Representative (as applicable) or such
other address as may be notified in writing by a party to the
other party; or

B. if the notice does not relate to a dispute, or a Claim in

connection with this Deed, sent by email to the email address
of the Principal's Representative or the Contractor's
Representative, as a scanned attachment in Adobe PDF
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