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ATTACHMENT A TO SCHEDULE 1 – WET WEATHER DELAY COSTS CALCULATION – WORKED EXAMPLE 
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Senior Design Manager (design consultant) must have (as a minimum) an appropriate 
bachelor degree qualification, and must have worked on road or bridge projects in a similar 
role to that nominated within the last 5 years. 
 
Design Manager (design consultant) 
Typically has greater than 10 years experience in major road and bridge design projects.  The 
Design Manager (design consultant) must have (as a minimum) an appropriate bachelor 
degree qualification, and must have worked on road or bridge projects in a similar role to that 
nominated within the last 5 years. 
 
Hierarchy of Skills/Experience 
All engineers nominated within the schedule must have (as a minimum) a bachelor degree in 
an appropriate field of engineering (being, unless otherwise agreed by RMS, civil, 
environmental, structural or geotechnical engineering). All scientists nominated within the 
schedule must have (as a minimum) a bachelor degree in an appropriate field of science. 

1. Principal – Typically greater than 15 years experience in major road and bridge 
projects in the same or similar role to that nominated.  Must have had a high 
performance within positions held, and appropriate formal education level for the 
position.  Resource must have worked on road or bridge projects in a similar role to 
that nominated within the last 5 years. 

 
2. Senior - Senior resource with greater than 10 years experience in road and bridge 

projects in a similar role to that nominated.  Must have had high performance within 
positions held, and appropriate formal education level for position.  Resource must 
have worked on road or bridge projects in a similar role to that nominated within the 
last 5 years. 

 
3. Experienced – Resource with greater than 5 years experience in major road and 

bridge projects in a similar role to that nominated.  Must have appropriate formal 
education level for position.  Resource must have worked on road or bridge projects 
in a similar role to that nominated within the last 5 years. 

 
4. Designer/Engineer/Scientist - Qualified resource with greater than 2 years of 

relevant and recent (within past 5 years) experience. 
 

5. Graduate / Qualified – Resource has achieved relevant qualification and is working 
as a professional. 

 
4. Margin for Variations  

Where the adjustment to the Design Contract Sum is to be made as a result of valuing 
Variations under clause 15.4(e)(i) or clause 15.4(e)(iii) of this deed, the total amount to be 
added to the reasonable cost of the relevant work (exclusive of GST) on account of off-site 
overheads and profit margin is 10%, regardless of whether the adjustment to the Design 
Contract Sum is to be an increase or a decrease. 
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Payment Constraints 
1. For Milestones 1.3, 1.4, 1.5, 1.6, 1.7, 1.8(b), 1.9, 1.10 and 1.11 the proportion of the value of 

the Milestone that will be certified for any monthly payment under clause 18.2 of this deed 
will be in the same proportion as the value certified for that monthly payment with respect to 
Cost Centres 2 to 5 is to the total value of Cost Centres 2 to 5. 

2. For Milestone 1.1 mobilisation shall be considered as 70% of the Milestone and 
demobilisation as 30%. 

3. For Milestone 1.2, certification will be made as the relevant certificates, payment receipts, 
letters or reports are provided. 

4. With respect to any Milestone, except for 1.1, 1.2 and 1.8, in this Preliminaries and General 
Requirements schedule, RMS is not obliged to pay the Contractor any more than 98.75% of 
the value of the Milestone until the Contractor has provided all "as constructed drawings" 
relating to the Milestone 1.10. 
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The value of any bridge not listed in this Cost Centre is deemed to be included in other Cost Centres. 
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(c) When submitting a claim for payment for the Variation in a progress claim under clause 18.2 
of this deed, the Contractor must submit the records and all time sheets, wages sheets, 
invoices, receipts and other documents that are necessary to support the claim for payment 
for the Variation.   

(d) RMS Representative must assess the value of the Variation to be paid to the Contractor in 
respect of each progress claim and in making its assessment must have regard to the 
following: 
(i) the amount of wages and allowances for labour calculated by multiplying the hourly 

rate of the nearest appropriate labour classification in this Schedule, by the relevant 
labour hours worked on the Variation; 

(ii) the amount of hire charges for construction plant and vehicles hired from third 
parties or owned by the Contractor, calculated by multiplying the hourly rate of the 
nearest appropriate construction plant and vehicle classification in this Schedule, by 
the relevant plant or vehicle hours worked on the Variation; 

(iii) where there is no appropriate construction plant or vehicles listed in this Schedule, 
then the reasonable actual amount of hire charges for that construction plant and 
vehicles hired from third parties or owned by the Contractor as recorded on invoices 
or other relevant documentation; 

(iv) the reasonable actual mobilisation and demobilisation costs of construction plant and 
vehicles (where brought to Site only for the directed Daywork); 

(v) the reasonable costs to the Contractor of Subcontractor work involved in carrying 
out the Variation; 

(vi) the reasonable actual cost at the Site of all materials; and 
(vii) the reasonable actual cost of additional supervisory and administrative staff brought 

to the Site only for the directed Daywork. 
(e) Assessment by RMS Representative of the value of a Variation carried out as Daywork will 

include valuation of all reasonable and necessary costs incurred of personnel, plant, vehicles, 
Subcontractors, and materials used by the Contractor in carrying out the Variation as 
instructed by RMS Representative, subject to: 
(i) the valuation of the Variation will only include costs for actual time of any resources 

which are employed on the Variation; and 
(ii) the costs of supervisory, technical and administrative personnel that are normally 

engaged on the Works and continue to be so during the Daywork will not be 
included in RMS Representative’s assessment of the valuation of the Variation. 

(f) Subject to clause 8.2(e) and clause 8.3(a), no other costs are to be included in RMS 
Representative’s valuation of the Variation carried out by Daywork, other than those costs 
outlined in clause 8.2(d). 

 
8.3 Margins for Variations 
(a) Where the adjustment to the Construction Contract Sum is to be made as a result of valuing a 

Variation as Daywork under clause 15.4(e)(ii) of this deed, the total amount to be added to the 
reasonable cost of the relevant work (exclusive of GST) on account of all additional 
overheads and profit margin is  

(b) Where the adjustment to the Construction Contract Sum is to be made as a result of valuing a 
Variation under clause 15.4(e)(iii) of this deed, the total amount to be added to the reasonable 
cost of the relevant work (exclusive of GST) on account of off-site overheads and profit 
margin is  regardless of whether the adjustment to the Construction Contract Sum is to 
be an increase or a decrease. 
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Schedule 4 

Construction Rise and Fall 
(Clause 23.2 (definition of "Construction Rise and Fall")) 
 

1 Method of cost adjustment 
1.1 Each payment under clause 18 in respect of the Construction Contract Sum, excluding 

any payment for Initial Works, will be adjusted in accordance with this paragraph 1. 
1.2 The method of adjustment is as follows (in the order set out below): 

1.2.1 Deduct from the value of the payment schedule referable to the Construction 
Contract Sum otherwise proposed to be made by RMS under clause 18.2 the sum 
of: 
A. the value of the immediately preceding payment schedule referable to the 

Construction Contract Sum; and 
B. amounts payable to the Contractor for items referred to in paragraph 5 for 

work carried out in performance of the Contractor's Work and 
incorporated in the Project Works since the date of the immediately 
preceding payment schedule. 

1.2.2 Multiply the result by the Costs Adjustment Factor in paragraph 2. 
1.2.3 If the net Costs Adjustment Factor is positive, add the result to the value of the 

payment to be made. 
1.2.4 If the net Costs Adjustment Factor is negative, subtract the result from the value 

of the payment to be made.  

2 Costs adjustment formula 
2.1 Subject to paragraph 3, the Costs Adjustment Factor is determined by the following 

formula: 
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where 
C  =  Costs Adjustment Factor 
r  = Labour costs proportion of the Construction Contract Sum which for the 

purposes of this paragraph is 0.425 only for bridge construction contracts 
(and the bridge construction portion of combined road and bridge 
construction contracts) and 0.350 only for roadworks, earthworks and 
drainage contracts (and the roadworks construction portion of combined 
road and bridge construction contracts). 

Rn  = Road and Bridge Construction New South Wales Index Number 3101, 
which is in 6427.0 - Producer Price Indexes, Australia Division E Table 
17 as published by the Australian Bureau of Statistics applicable to the 
calendar month immediately preceding the last calendar month in which 
the work the subject of the relevant payment schedule was carried out. 

Ro  = Road and Bridge Construction New South Wales Index Number 3101, 
which is in 6427.0 - Producer Price Indexes, Australia Division E Table 
17 as published by the Australian Bureau of Statistics applicable to the 
calendar month preceding the calendar month during which tenders 
closed. 

Xn  = Current Payroll Tax Rate, which is the rate per centum payable on wages 
under New South Wales legislation imposing payroll tax applicable to the 
calendar month immediately preceding the last calendar month in which 
the work the subject of the relevant payment schedule was carried out. 

Xo  = Base Payroll Tax Rate, which is the rate per centum payable on wages 
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under New South Wales legislation imposing payroll tax applicable as at 
the calendar month immediately preceding the calendar month during 
which tenders closed. 

Yn  = Current Workers' Compensation Premium Rate, which is the rate shown 
in Table A Division E Subdivision 41 of the Workers' Compensation Act 
1987, Insurance Premiums Order 2002-2003 for Road and Bridge 
Construction (Group 412 Class 412100) applicable as at the calendar 
month immediately preceding the last calendar month in which the work 
the subject of the relevant payment schedule was carried out. 

Yo  = Base Workers' Compensation Premium Rate, which is the rate shown in 
Table A Division E Subdivision 41 of the Workers' Compensation Act 
1987, Insurance Premiums Order 2002-2003 for Road and Bridge 
Construction (Group 412 Class 412100) applicable on the first day of the 
calendar month immediately preceding the calendar month during which 
tenders closed. 

NOTE:  Rates published by Australian Bureau of Statistics are for quarterly 
periods and the rate for the calendar month will be the rate for the quarter 
containing that calendar month. 

3 Adjustment of new rates 
3.1 If RMS directs a Variation Order under clause 15.2 which is not of the same class of 

works referred to in schedule 3, every payment made under clause 18 for the relevant 
Variation will be adjusted in the following manner: 
3.1.1 the value of the Contractor's Work to be stated by RMS Representative in a 

payment schedule under clause 18.2 will be multiplied by the Costs Adjustment 
Factor referred to in paragraph 2 as varied by paragraph 3.1.3; 

3.1.2 the amount which is produced as a result of the operation of paragraph 3.1.1 will, 
where the Costs Adjustment Factor (as varied by this paragraph) is positive, be 
added to, or where the Cost Adjustment Factor (as varied by this paragraph) is 
negative, be subtracted from the value of the Contractor's Work to be stated by 
RMS Representative in the payment schedule under clause 18.2 in respect of the 
Contractor's Work; and 

3.1.3 for the purposes of paragraph 3, the words "the calendar month in which the 
Contractor submitted or RMS Representative stated the rate or price referred to 
in paragraph 3" replace the words "the calendar month during which tenders 
closed" in the definition of each of the terms "Ro", "Xo" and "Yo" in paragraph 
2.  

4 Index Numbers as first published 
The Index Numbers referred to in this paragraph as being published by the Australian Bureau 
of Statistics are the numbers as first published for a particular month by the Australian Bureau 
of Statistics.  For the purposes of this paragraph, those numbers are not subject to alteration 
following publication of revised, amended or corrected numbers. 

5 Items not to be adjusted 
Payments made to the Contractor for the following items will not be adjusted at all: 
5.1 extra work as a result of a Variation directed by RMS Representative under clause 15.2 

to be executed by the Contractor at a price or prices agreed between RMS and the 
Contractor in accordance with clause 15.4(d) unless the agreement expressly provides 
for cost adjustment; 

5.2 extra work as a result of a Variation directed by RMS Representative under clause 15.2 
and valued under clause 15.4(e)(i) or clause 15.4(e)(iii) unless notified otherwise by 
RMS Representative; and 

5.3 items subject to a separate cost adjustment under paragraph 6. 
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6 Cost adjustment for the supply of bitumen 
6.1 The Construction Contract Sum will be subject to adjustments for variations in the cost 

of bitumen supplied by the Contractor.  The adjustment must be effected in the payment 
claims submitted by the Contractor in accordance with clause 18.2 and the payment 
schedules issued under clause 18.2. 

6.2 Any cost adjustment under this paragraph 6 will be calculated from the formula: 
D = (C - B) x A 
where - 
A = the quantity of bitumen derived from -  
1. The calculation of residual bitumen at 15 degrees Centigrade where the 

product is sprayed bituminous surfacing or a tack coat. 
2. The approved design binder content where the product is asphalt. 
3. The approved residual binder content where the product is a bituminous 

slurry surfacing. 
B =  the Price of Class 170 bitumen applicable on the last day of the month 

immediately preceding the month during which the tenders closed; 
C =  the Price of Class 170 bitumen on the last day of the month immediately 

preceding the month during which the work is performed; and 
D = the applicable cost adjustment for this payment claim. 

The Price of Class 170 bitumen will be the average of the prices for the suppliers 
contracted to supply RMS on its panel contract for the Supply of Bitumen and Related 
Products. 

7 No other costs adjustment 
Unless expressly provided elsewhere in this deed, there is no adjustment for any costs 
changes except as provided by paragraphs 1-6 inclusive. The Contractor accepts the 
provisions under paragraphs 1-6 inclusive in full compensation for all costs changes which 
occur after the closing date of tenders irrespective of their nature and including those 
consequent upon alteration in the standard working hours and industrial conditions applicable 
to or prescribed for any industry generally by an Act, Court, Commission or Authority. 
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Schedule 5 

Contractor’s Statement and 
Supporting Statement 
(clauses 18.2(a)(ii)C. and 18.2(ba)(ii)) 

 

1. Contractor’s Statement 
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Notes for Contractor’s Statement 
1. A Contractor is any person or company who carries out work under a contract of any kind for any 
business of RMS. References to “Subcontractor” and “Principal Contractor” in the legislation mentioned 
below have been changed in this Statement to “Contractor” and “RMS” respectively to avoid confusion. 
 
2. This form is prepared for the purposes of section 127 of the Industrial Relations Act 1996 (“IRA”), 
section 175B of the Workers Compensation Act 1987 (“WCA”) and Schedule 2 Part 5 of the Payroll Tax 
Act 2007 (“PTA”). These provisions allow RMS to withhold payment from a Contractor without any 
penalty unless and until the Contractor provides to RMS a Statement declaring that: 
 
a. all workers compensation insurance premiums payable up to and including the date(s) on the Statement 
have been paid, and all premiums owing during the term of the contract will be paid; and 
 
b. all remuneration payable to relevant employees for work under the contract has been paid; and 
 
c. all payroll tax payable relating to the work undertaken has been paid. 
 
3. Section 127 of the IRA says that the Statement must state the period to which it relates. For sequential 
statements ensure that the dates provide continuous coverage. 
 
4. The person signing this declaration must be a person who is authorised by the Contractor either to sign 
this Statement (or to sign statements of this kind) and must be a person who is in a position to know the 
truth of the statements. The Contractor's principal accounting/financial officer may be appropriate. An 
individual project manager will normally not be appropriate. If the Contractor is a company then the 
person signing should be a director unless the company has delegated the power to sign such statements to 
another person (eg the principal accounting officer). 
 
5. A Statement is not required where RMS is making payment to a receiver, liquidator or trustee in 
bankruptcy (see section 127(10) of the IRA, section 175B(12) of the WCA and Sch 2 Part 5 (20) of the 
PTA). 
 
6. Section 127(6) of the IRA says that references to payments to workers means all types of remuneration 
to which they are entitled. 
 
7. As of 30 June 2011, an employer is exempt from taking out workers compensation insurance if the 
employer pays less than annually on wages, does not employ an apprentice or trainee and is not a 
member of a group for workers compensation purposes. 
 
Generic Version of Statement 
This form has been specially adapted for use specifically for Contractors working for RMS. Generic 
versions of this Statement for non-RMS use can be obtained at: 
http://www.industrialrelations.nsw.gov.au/pdfs/subcontractor_statement_form.pdf; or 
http://www.osr.nsw.gov.au/lib/doc/forms/opt011.pdf. 
 
Record Retention 
RMS will keep a copy of this Statement for 7 years. If the Contractor obtains a similar statement from its 
subcontractor then the Contractor must keep that statement for 7 years. 
 
Offences for False Statement 
Knowingly giving a false statement may be an offence under section 127(8) of the IRA, section 175B of 
the WCA and Sch 2 Part 5 clause 18(8) of the PTA. 
 
Further Information 
These notes are not intended as legal advice and Contractors should obtain their own professional advice 
if they have any questions about this Statement or these Notes. For more information, refer to OSR 
Revenue Ruling PT 59 at http://www.osr.nsw.gov.au/lib/doc/rulings/rrpt59.pdf, visit the WorkCover 
website www.workcover.nsw.gov.au, Office of State Revenue website www.osr.nsw.gov.au, or the Office 
of Industrial Relations, Department of Commerce website www.commerce.nsw.gov.au. Copies of the 
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Workers Compensation Act 1987, the Payroll Tax Act 2007 and the Industrial Relations Act 1996 can be 
found at www.legislation nsw.gov.au. 
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2. Supporting Statement 
 

This statement must accompany any payment claim served on a principal to a construction 
contract by a head contractor. 
For the purposes of this statement, the terms “principal”, “head contractor”, “subcontractor”, 
and “construction contract” have the meanings given in section 4 of the Building and 
Construction Industry Security of Payment Act 1999. 
The Contractor is a “head contractor” in terms of the Building and Construction Industry 
Security of Payment Act 1999, and makes relevant statements below accordingly. 
This Statement must be signed by the Contractor (or by a person who is authorised, or held 
out as being authorised, to sign the statement by the Contractor). 
Relevant legislation includes Building and Construction Industry Security of Payment 
Regulation 2008 cl 4A 

Main Contract 
 
Head contractor: 
 

__________________________________________________________ 

(Business name of the head contractor) 

ABN _________________________ ACN _______________________________ 

Of _______________________________________________________________________ 

(Address of Contractor) 

has entered into a contract with Roads and Maritime Services 

Contract description _______________________________________________________ 

Contract number/identifier _______________________________________________________ 

Subcontracts 
The head contractor has entered into a contract with the subcontractors listed in the attachment to this 
Statement 

Period 

This Statement applies for work between: ___________ and _________ inclusive,  

subject of the payment claim dated: ___________  

 
I, ____________________________(full name) being the head contractor, a director of the head 
contractor or a person authorised by the head contractor on whose behalf this declaration is made, 
hereby declare that I am in a position to know the truth of the matters that are contained in this 
supporting statement and declare that, to the best of my knowledge and belief, all amounts due and 
payable to subcontractors have been paid (not including any amount identified in the attachment as an 
amount in dispute). 

Signature: ________________________________ Date:  _______________________________ 

Full Name: _______________________________ Position/Title:  ________________________ 
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Attachment to the Supporting Statement 
 
Schedule of subcontractors paid all amounts due and payable 

Subcontractor ABN Contract 
number/identifier 

Date of works 
(period) 

Payment claim 
dated (head 
contractor 

claim) 
     
     
     
     
     
     
     
     
     
     
 
 
Schedule of subcontractors for which an amount is in dispute and has not been paid 

Subcontractor ABN Contract 
number/identifier 

Date of works 
(period) 

Payment claim 
dated (head 
contractor 

claim) 
     
     
     
     
     
     
     
     
     
     

 

Notes for Supporting Statement 
 
Offences for False Statement 
In terms of s 13(8) of the Building and Construction Security of Payment Act 1999 a head contractor 
who serves a payment claim accompanied by a supporting statement knowing that the statement is 
false or misleading in a material particular in the particular circumstances is guilty of an offence. 
 
Further Information 
These notes are not intended as legal advice and Contractors should obtain their own professional 
advice if they have any questions about this Statement or these Notes. Copies of relevant legislation 
can be found at www.legislation nsw.gov.au. 
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Schedule 6 

Unconditional Undertaking 
(clauses 8.1(a) and 18.6(a)(i)(A.) 

 

 
This deed poll ("Undertaking")  
made the                          day of                                             20   
in favour of: ROADS AND MARITIME SERVICES, (ABN 76 236 371 

088) ("the Principal") 

given by: [Insert name of Financial Institution]("Financial 
Institution") 

 
The Contractor:   Lendlease Engineering Pty Ltd   
ABN:  40 000 201 516 
Security Amount: $………………………….……………………….….... 
The Contract: The Project Deed between the Principal and the Contractor 
Contract Title: Western Sydney Infrastructure Plan – The Northern Road 

Upgrade – Stage 3 North Project 
Contract Number:  15.3662.2254 

Other words and phrases in this Undertaking have the meanings given in the Project 
Deed. 

 

Undertaking 
1. At the request of the Contractor and the Financial Institution, and in consideration of the 

Principal accepting this Undertaking from the Financial Institution in connection with 
the Contract, the Financial Institution unconditionally undertakes to pay on demand any 
amount or amounts demanded by the Principal to the maximum aggregate sum of the 
Security Amount. 

2. The Financial Institution unconditionally agrees that, if notified in writing by the 
Principal (or someone authorised by the Principal) that it requires all or some of the 
Security Amount, the Financial Institution will pay the Principal at once, without 
reference to the Contractor and despite any notice from the Contractor not to pay. 

3. The Principal must not assign this Undertaking without the prior written agreement of 
the Financial Institution, which must not be unreasonably withheld. 

4. This Undertaking continues until one of the following occurs: 
4.1 the Principal notifies the Financial Institution in writing that the Security Amount 

is no longer required; 
4.2 this Undertaking is returned to the Financial Institution; or 
4.3 the Financial Institution pays the Principal the whole of the Security Amount, or 

as much as the Principal may require overall. 
5. At any time, without being required to, the Financial Institution may pay the Principal 

the Security Amount less any amounts previously paid under this Undertaking (or a 
lesser sum specified by the Principal), and the liability of the Financial Institution will 
then immediately end. 
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SIGNED as a deed poll. 
 
Signed sealed and delivered for and on 
behalf of [Insert name of Financial 
Institution] by its Attorney under a Power of 
Attorney dated [insert date], and the Attorney 
declares that the Attorney has not received any 
notice of the revocation of such Power of 
Attorney, in the presence of: 
 
 

   
 
 
 
 
Signature of Attorney 

    
 
Signature of Witness 
 
 
 
 

   
Name of Attorney in full 

 
Name of Witness in full 
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Schedule 7 

Parent Company Guarantee 
(clause 8.2)  

 

Deed of Guarantee and Indemnity  
made at                       on                                                          20 

between ROADS AND MARITIME SERVICES, ABN 76 236 371 088 of 20-44 
Ennis Road, Milsons Point NSW 2061  
(Beneficiary)  

and Lendlease Construction Australia Holdings Pty Ltd (ABN 50 147 880 
966) of Level 14 Tower Three, International Towers Sydney, Exchange 
Place, 300 Barangaroo Avenue, Barangaroo NSW 2000 (Guarantor) 

Recitals 
A The Beneficiary has agreed to enter into the Contract with the Contractor on the 

condition that the Guarantor provides this Deed. 
B The Guarantor considers that by providing this Deed there will be a commercial benefit 

flowing to the Guarantor. 

 

This Deed witnesses 

1. Definitions and interpretation 
1.1 Definitions 

In this Deed: 

Contract means the deed dated on or about the date of this Deed between the Beneficiary 
and the Contractor for the design and construction of the Western Sydney Infrastructure Plan 
– The Northern Road Upgrade – Stage 3 North Project. 

Contractor means Lendlease Engineering Pty Ltd (ABN 40 000 201 516) of Tower Three, 
International Towers Sydney, Exchange Place, 300 Barangaroo Avenue, Barangaroo NSW 
2000.   

Contractor's Obligations means the due and punctual performance by the Contractor 
of all of its liabilities, obligations and agreements (present or future, actual or contingent) to 
the Beneficiary pursuant to or in connection with the Contract and each other Transaction 
Document but excluding all of the Contractor's Obligations with respect to payment of the 
Guaranteed Money. 

Encumbrance means a mortgage, charge, pledge, lien, hypothecation, guarantee 
(including the guarantee under this Deed), indemnity, letter of credit, letter of comfort, 
performance bond or other avoidance against loss which secures any obligation which is or 
may be or becomes owing by any other Relevant Person to the Guarantor. 

Government Agency means a government or government department, a governmental, 
semi-governmental or judicial person or a person (whether autonomous or not) charged with 
the administration of any applicable law. 

Guaranteed Money means all money which the Contractor (whether alone or with any 
other person) is or at any time becomes actually or contingently liable to pay to, or for the 
account of, the Beneficiary on any account whatsoever under or in connection with the 
Contract or other Transaction Document including, without limitation, by way of interest, 
fees, costs, indemnities, charges, duties and expenses, or through payment of damages under 
or in relation to, or as a consequence of any breach or default of, the Contract or any other 
Transaction Document. 
Guaranteed Obligations means the due and punctual payment of the Guaranteed 
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Money and the due and punctual performance of the Contractor's Obligations.  

Material Adverse Effect means, in respect of a person, a material adverse effect on: 
(a) its business, assets or financial condition; or 
(b) its ability to perform its obligations under any Transaction Document. 

Relevant Person means the Contractor, the Guarantor and any person who has executed 
a Security in favour of the Beneficiary. 

Security means a mortgage, charge, pledge, lien, hypothecation, guarantee (including the 
guarantee under this Deed), indemnity (including the indemnity under this Deed), letter of 
credit, letter of comfort, performance bond, or other assurance against loss which secures the 
Guaranteed Money, and whether existing at the date of this Deed or at any time in the future. 

Specified Rate means 2% above the Overdraft Index Rate fixed from time to time by the 
Commonwealth Bank of Australia. 
Tax means any present or future tax, GST, levy, impost, deduction, charge, duty, 
compulsory loan or withholding (together with any related interest, penalty, fine and expense 
in connection with any of them) levied or imposed by any Government Agency, other than 
any imposed on overall net income. 
Transaction Document means each of: 
(a) this Deed; 
(b) the Contract; 
(c) any other document which the Guarantor and the Beneficiary so designate in writing; 
(d) each other document contemplated by or required in connection with any of the above 

or the transactions they contemplate; and 
(e) each document entered into for the purpose of amending, novating, restating or 

replacing any of the above. 

Unpaid Amount means an amount which is not paid on the date on which it is due and 
payable under this Deed. 

1.2 The Contract 
Defined words and expressions used in this Deed have the meanings given to them in the 
Contract. 

1.3 Interpretation 
In this Deed unless the context indicates a contrary intention: 
(a) if the "Contractor" is more than one person, "Contractor" means each of them severally 

and every two or more of them jointly; 
(b) if the Guarantor is more than one person, "Guarantor" means each of them severally and 

every two or more of them jointly; 
(c) "person" includes an individual, a body politic, a corporation and a statutory or other 

authority or association whether incorporated or unincorporated; 
(d) a reference to any party includes that party's executors, administrators, successors, 

substitutes and assigns, including any person taking by way of novation; 
(e) a reference to any document or agreement is to such document or agreement as 

amended, novated, supplemented or replaced from time to time; 
(f) the singular includes the plural (and vice versa) and words denoting a given gender 

include all other genders; 
(g) headings are for convenience only and do not affect interpretation; and 
(h) unless otherwise stated, a reference to any amount is a reference to all or part of the 

amount. 

1.4 No contra proferentem 
No term or provision of this Deed shall be construed against a party on the basis that the Deed 
or the term or provision in question was put forward or drafted by that party. 
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2. Guarantee 
2.1 Guarantee 

The Guarantor irrevocably and unconditionally guarantees to the Beneficiary: 
(a) the due and punctual payment by the Contractor of the Guaranteed Money; and 
(b) the due and punctual performance by the Contractor of all of the Contractor's 

Obligations. 

2.2 Payment of Guaranteed Money 
If the Contractor does not pay the Guaranteed Money when due, the Guarantor must on 
demand pay to the Beneficiary the Guaranteed Money which is then due and payable. 

2.3 Perform obligations 
If the Contractor defaults in the performance or observance of any of the Contractor's 
Obligations, the Guarantor shall, in addition to its obligations under clause 2.2 of this Deed, 
on demand from time to time by the Beneficiary, immediately perform (or procure the 
performance of) any of the Contractor's Obligations then required to be performed by the 
Contractor in the same manner and on the same terms as the Contractor is required to perform 
the Contractor's Obligations. 

3. Indemnity 
Subject to clause 3A, as a covenant separate and distinct from that contained in clause 2.1, the 
Guarantor irrevocably and unconditionally agrees to indemnify the Beneficiary and at all 
times to keep the Beneficiary indemnified against any loss or damage suffered by the 
Beneficiary arising out of or in connection with: 
(a) any failure by the Contractor to pay the Guaranteed Money duly and punctually; or 
(b) any failure by the Contractor to observe or perform any of the Contractor's Obligations; 

or 
(c) any Transaction Document being wholly or partly void, voidable or unenforceable 

against the Contractor or the Guarantor for any reason and whether or not the 
Beneficiary knew or ought to have known of that reason, with the result in any such 
case that: 

(i) sums which would (but for the voidness, voidability or unenforceability) have 
been Guaranteed Money are not recoverable by the Beneficiary under clause 2; 
or 

(ii) obligations which would (but for the voidness, voidability or unenforceability) 
have been Contractor's Obligations are not guaranteed under clause 2.3; or 

(d) a disclaimer of any contract (including the Contract) or property made by a liquidator of 
the Contractor pursuant to Part 5.6 Division 7A of the Corporations Act 2001 (Cth) or 
any other applicable laws. 

3A. Limitation 
(a) Notwithstanding any other clause in this Deed but subject to paragraphs (b) and (c) 

below:  

(i) the aggregate liability of the Guarantor under this Deed will not exceed the 
aggregate liability of the Contractor under the Contract; 

(ii) the liability of the Guarantor under this Deed in connection with a breach of the 
Contract by the Contractor shall not be greater than the liability of the Contractor 
under the Contract in respect of the breach; 

(iii) nothing in this Deed is intended to render the Contractor and the Guarantor liable 
for the same loss twice for the one breach of the Contract by the Contractor; and 

(iv) payment by one of the Contractor or the Guarantor to or in favour of the 
Beneficiary shall be deemed to be good discharge against the Beneficiary in 
respect of that payment. 

(b) The limitation of liability under this clause 3A does not apply to liability to pay any 
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GST in accordance with clause 7.3 of this Deed or otherwise. 

(c) Nothing in this clause shall limit the Guarantor’s liability for Contractor’s Obligations 
which arise from or would have arisen from unenforceable Contractor’s Obligations 
referred to in clause 3(c) of this Deed (if those Contractor’s Obligations had not been 
voided, avoided or unenforceable), subject to such liability not exceeding the liability 
that the Contractor would have had if the Contractor’s Obligations had not been 
unenforceable Contractor’s Obligations. 

4. Nature and preservation of liability 
4.1 Absolute liability 

The liability of the Guarantor under this Deed arises immediately on execution and delivery 
of this Deed by the Guarantor and: 
(a) arises notwithstanding that any person expressed to be a party to this Deed does not 

execute and deliver this Deed, that there is any invalidity, forgery or irregularity in the 
execution or purported execution of this Deed by any person, or that this Deed is or 
becomes unenforceable against any such person for any reason; and 

(b) is not conditional on the entering into by any other person of any other document or 
agreement which might benefit (directly or indirectly) the Guarantor, or on the 
satisfaction of any other condition. 

4.2 Unconditional liability 
The liability of the Guarantor under this Deed will not be affected by anything which, but for 
this clause 4.2, would release the Guarantor from or reduce that liability, including but not 
limited to: 
(a) (Invalidity etc.): any Security or any Transaction Document being terminated or 

discharged (whether by any party thereto or by operation of law) or being or becoming 
void, voidable or unenforceable for any reason; 

(b) (Other Securities):  the Beneficiary accepting or declining to accept any Security from 
any person; 

(c) (Time or indulgence):  the Beneficiary granting or agreeing with the Guarantor or the 
Contractor to grant time, waiver or other indulgence or concession to, or making any 
composition or compromise with any person whether or not pursuant to any Transaction 
Document; 

(d) (Forbearance):  the Beneficiary not exercising or delaying in the exercise of any 
remedy or right it has at any time to terminate or enforce its rights under this Deed, any 
Transaction Document or any Security; 

(e) (Variation):  any variation, novation or alteration to or substitution of this Deed, any 
Transaction Document or any Security, whether or not that variation, novation or 
alteration permits or results in a change in the Guaranteed Obligations including the 
amount of the Guaranteed Money or a change in the date by which it must be paid, or a 
change in the identity of the Contractor; 

(f) (Release):  the partial or conditional release or discharge by the Beneficiary or by 
operation of law of any Relevant Person from its obligations under any Transaction 
Document or any Security except only to the extent that RMS has, in writing, provided 
a release or discharge which has the effect of reducing the obligations of the Relevant 
Person; 

(g) (Securities):  the Beneficiary enforcing, releasing, disposing of, surrendering, wasting, 
impairing, destroying, abandoning, prejudicing, or failing or delaying to perfect, 
maintain, preserve, realise or enforce any Transaction Document or any Security, 
whether negligently or otherwise; 

(h) (Accounts):  the opening or operation of any new account with the Beneficiary by the 
Contractor; 

(i) (Change of constitution):  any change for any reason in the name or manner in which 
the Beneficiary or any Relevant Person carries on business, including any change in any 
partnership, firm or association of which the Beneficiary or any Relevant Person is a 
member; 
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(j) (Disclosure):  any failure by the Beneficiary to disclose to the Guarantor any material 
or unusual fact, circumstance, event or thing known by, or which ought to have been 
known by, the Beneficiary relating to or affecting any Relevant Person before or at any 
time after the date of this Deed; 

(k) (Prejudicial conduct):  any breach by the Beneficiary of any term of any Transaction 
Document or Security or any other act or omission (negligent or otherwise) of the 
Beneficiary with regard to any Transaction Document, any Security or any Relevant 
Person which is prejudicial to the interests of the Guarantor; 

(l) (Preference):  any claim by any person that a payment to, receipt by, or other 
transaction in favour of the Beneficiary in or towards satisfaction of the Guaranteed 
Money is void, voidable or capable of being set aside under any law relating to 
bankruptcy, insolvency or liquidation being upheld, conceded or compromised; 

(m) (Assignment):  the transfer, assignment or novation by the Beneficiary or any Relevant 
Person of all or any of its rights or obligations under any Transaction Document or 
Security to which it is a party; 

(n) (Death or incapacity):  (where the Guarantor is an individual) the death or mental 
incapacity of the Guarantor; 

(o) (Administration):  the provisions of section 440J of the Corporations Act 2001 (Cth) 
so operating as to prevent or delay: 

(i) the enforcement of this Deed against the Guarantor; and/or 
(ii) any claim for contribution against the Guarantor; 

(p) (Disclaimer):  a disclaimer of any contract (including the Contract) or property made by 
a liquidator of the Contractor pursuant to Part 5.6 Division 7A of the Corporations Act 
2001 (Cth) or other applicable laws; or 

 (q) (Notice to Proceed): the issue of a Notice to Proceed under the Contract.  

4.3 No marshalling 
The Beneficiary is under no obligation to marshal or appropriate in favour of the Guarantor or 
to exercise, apply, transfer or recover in favour of the Guarantor any Security or any funds or 
assets that the Beneficiary holds, has a claim on, or is entitled to receive. 

4.4 Void or voidable transactions 
If: 
(a) the Beneficiary has at any time released or discharged: 

(i) the Guarantor from its obligations under this Deed or any Security executed by 
the Guarantor; or 

(ii) any assets of the Guarantor from a Security, 
in either case in reliance on a payment, receipt or other transaction to or in favour of the 
Beneficiary; 

(b) that payment, receipt or other transaction is subsequently claimed by any person to be 
void, voidable or capable of being set aside for any reason, including under a law 
relating to bankruptcy, insolvency or liquidation; and 

(c) that claim is upheld, conceded or compromised, 
then: 
(d) (Restitution of rights):  the Beneficiary will immediately become entitled against the 

Guarantor to all such rights (including under any Security) as it had immediately before 
that release or discharge; 

(e) (Restore Beneficiary's position):  the Guarantor must immediately do all things and 
execute all documents as the Beneficiary may reasonably require to restore to the 
Beneficiary all those rights; and 

(f) (Indemnity):  the Guarantor must indemnify and keep indemnified the Beneficiary 
against costs, losses and expenses suffered or incurred by the Beneficiary as a result of 
the upholding, concession or compromise of the claim. 

4.5 No double proof 
This Deed constitutes a guarantee of the whole of the Guaranteed Obligations, even if the 
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Beneficiary and the Guarantor have agreed or agree at any time that the Guarantor's liability 
under this Deed will be limited to a maximum amount.  Accordingly, the Guarantor is not 
entitled to: 
(a) lodge any proof of debt in the winding up of the Contractor; 
(b) exercise any right of subrogation; or 
(c) otherwise be entitled to the benefit of any Security held by the Beneficiary, 
with respect to any claim arising as a result of the Guarantor making a payment under this 
Deed, unless and until the Guaranteed Obligations have been paid, discharged or recovered 
by the Beneficiary in full. 

4.6 Suspense account 
The Beneficiary may retain and carry to a suspense account and appropriate at the discretion 
of the Beneficiary any dividend received by the Beneficiary in the winding up of any 
Relevant Person, plus any other sums received by the Beneficiary on account of the 
Guaranteed Money, until the Beneficiary has received the full amount of the Guaranteed 
Money. 

4.7 Proof of debt in competition with Beneficiary 
The Guarantor must prove in the winding up of any Relevant Person in respect of any claim it 
has against that Relevant Person other than a claim arising as a result of the Guarantor 
making a payment under this Deed, and agrees to hold any dividend received in respect of 
that proof on trust for the Beneficiary in or towards satisfaction of the Guarantor's obligations 
under this Deed. 

4.8 Claim on the Guarantor 
The Beneficiary is not required to take any steps to enforce its rights under any Transaction 
Document or any Security before enforcing its rights against the Guarantor under this Deed. 

4.9 No representation by Beneficiary 
The Guarantor acknowledges that in entering into this Deed it has not relied on any 
representation, warranty or statement by the Beneficiary. 

4.10 No contribution 
The Guarantor must not make a claim under or enforce any right of contribution it may have 
against any other Relevant Person unless and until the Guaranteed Obligations have been 
paid, discharged or recovered by the Beneficiary in full. 

5. Corporate representations and warranties 
5.1 Representations and warranties 

If the Guarantor is a body corporate, it represents and warrants to the Beneficiary that: 
(a) (Constitution):  the execution, delivery and performance of this Deed does not violate 

its constitution or any other document, agreement, law or rules by which it is bound; 
(b) (Corporate power):  it has taken all action required to enter into this Deed and to 

authorise the execution and delivery of this Deed and the performance of its obligations 
under this Deed; 

(c) (Filings):  it has filed all notices and effected all registrations with the Australian 
Securities and Investments Commission or similar office in its jurisdiction of 
incorporation and in any other jurisdiction as required by law, and those filings and 
registrations are current, complete and accurate; 

(d) (Corporate benefit):  the execution of this Deed is in the best commercial interests of 
the Guarantor; 

(e) (Consideration):  this Deed is executed for valuable consideration, the receipt and 
adequacy of which the Guarantor acknowledges; 

(f) (Status):  it is not in liquidation, provisional liquidation or receivership, or under 
administration, and no matter relating to it or any of its subsidiaries is the subject of a 
direction under, or having effect as if it were a direction under, section 14 of the 
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Australian Securities and Investments Commission Act 2001 (Cth) ('ASC Law'), or the 
subject of an investigation under, or taken to be under, the ASC Law; 

(g) (Ownership of property):  it has full legal capacity and power to own its property and 
assets and carry on its business as it is now being conducted; 

(h) (Ranking of obligations):  this Deed constitutes a valid and legally binding obligation, 
enforceable in accordance with its terms, to rank at all times at least equally with all of 
its other present and future unsecured payment obligations (including, without 
limitation, contingent obligations), other than those which are mandatorily preferred by 
law and that the Guarantor has taken all action required to ensure that its obligations 
under this Deed so rank and will continue to so rank; 

(i) (No litigation):  no litigation, arbitration or administrative proceedings are taking place, 
pending or, to the knowledge of any of its officers, threatened against it or any of its 
subsidiaries or any of its or their property which, if adversely determined, would be 
likely to have either separately or in aggregate a Material Adverse Effect on it or any of 
its subsidiaries; 

(j) (Financial statements):  its financial statements current as at the date of this Deed have 
been prepared in accordance with the laws of Australia and (except where inconsistent 
with those laws) generally accepted accounting principles consistently applied, and give 
a true and fair view of the financial condition of it and its subsidiaries as at the date to 
which they are made up, and of the results of operations for the financial year then 
ended, and there has been no change since that date having a Material Adverse Effect on 
it, or on it and its subsidiaries on a consolidated basis; 

(k) (Other information):  the written information and reports (if any) which it has given to 
the Beneficiary in connection with the negotiation and preparation of this Deed: 
(i) was, when given, true and accurate in all material respects and not misleading, 

whether by omission or otherwise; and 
(ii) contain forecasts and opinions all of which were made or formed after due and 

careful consideration on the part of its relevant officers based on the best 
information available to it and were fair and reasonable when made or formed; and 

(l) (No filings or Taxes):  it is not necessary or desirable to ensure the legality, validity, 
enforceability or admissibility in evidence of this Deed that this Deed or any other 
instrument be filed or registered with any Government Agency or that any Taxes be 
paid. 

5.2 Reliance on representations and warranties 
The Guarantor acknowledges that the Beneficiary entered into the Contract in reliance on the 
representations and warranties in this clause 5. 

5.3 No representations to Guarantor 
The Guarantor confirms that it has not executed this Deed as a result of or in reliance upon 
any promise, representation, statement or information of any kind or nature whatever given or 
offered to it by or on behalf of the Beneficiary whether in answer to any inquiry by or on 
behalf of the Guarantor or not. 

6. Payments 
6.1 On demand 

All money payable by the Guarantor under this Deed must be paid on demand by the 
Beneficiary in immediately available funds to the account and in the manner notified from 
time to time by the Beneficiary to the Guarantor. 

6.2 Payment in gross 
All money received or recovered by the Beneficiary on account of the Guaranteed Money 
will be treated as payments in gross. 

6.3 Appropriation of payments 
The Beneficiary may appropriate any money received by it under or in respect of this Deed, 
any Transaction Document or any Security in the manner and order and at all times as the 
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Beneficiary in its absolute discretion determines. 

6.4 Interest 
The Guarantor must on demand by the Beneficiary from time to time pay interest on all 
Unpaid Amounts.  Interest will accrue on those amounts from day to day from the due date up 
to the date of actual payment at the Specified Rate and, if not paid when due, will itself bear 
interest in accordance with this clause 6.4.  Interest is calculated on the basis of the actual 
number of days on which interest has accrued and on a 365 day year. 

6.5 Merger 
If the liability of the Guarantor to pay to the Beneficiary any money under this Deed becomes 
merged in any judgment or order, then as an independent obligation the Guarantor must pay 
interest on the amount of that money at the rate which is the higher of that payable under 
clause 6.4 and that fixed by or payable under the judgment or order. 

6.6 Withholding for Taxes 
All payments by the Guarantor under this Deed will be without deduction or withholding for 
any present or future Taxes unless the Guarantor is compelled by law to make any deduction 
or withholding and if this is the case, the Guarantor must pay to the Beneficiary any 
additional amounts as are necessary to enable the Beneficiary to receive, after all those 
deductions and withholdings, a net amount equal to the full amount which would otherwise 
have been payable had no deduction or withholding been required to be made. 

7. Expenses, stamp duty and GST 
7.1 Expenses 

The Guarantor must on demand indemnify and keep indemnified the Beneficiary against all 
reasonable expenses, including legal fees, costs and disbursements on a solicitor/own client 
basis, incurred by the Beneficiary in connection with the successful enforcement, attempted 
enforcement or preservation of any rights under this Deed. 

7.2 Stamp duties 
The Guarantor must: 
(a) (Payment of all duties):  pay all stamp duties, registration and similar Taxes, including 

fines and penalties, financial institutions duty (if any) and debits tax (if any) in 
connection with the execution, delivery, performance, enforcement or attempted 
enforcement of this Deed or any payment or other transaction under or contemplated in 
this Deed; and 

(b) (Indemnity):  indemnify and keep indemnified the Beneficiary against any loss or 
liability incurred or suffered by it as a result of the delay or failure by the Guarantor to 
pay Taxes. 

7.3 Goods and Services Tax 
(a) Capitalised expressions which are not defined in this clause 7.3 but which have a 

defined meaning in the GST Law have the same meaning in this clause 7.3. 
In this clause 7.3 and elsewhere in this Deed where relevant: 

(i) GST means the goods and services tax imposed by the GST Law including, 
where relevant, any related interest, penalties, fines or other charge arising 
directly as a result of a default by the Guarantor of an obligation under this Deed; 

(ii) GST Amount means, in relation to a Payment, an amount arrived at by 
multiplying the Payment (or the relevant part of a Payment if only part of a 
Payment is the consideration for a Taxable Supply) by the prevailing rate of 
GST; 

(iii) GST Law has the meaning given to that term in A New Tax System (Goods and 
Services Tax) Act 1999 (Cth) or, if that Act is not valid or does not exist for any 
reason, means any Act imposing or relating to the imposition or administration 
of a goods and services tax in Australia and any regulation made under that Act; 
and 

(iv) Payment means: 



Schedule 7:  Parent Company Guarantee  

IC-DC-C91-2  
D&C Project Deed Schedules Ed 1/Rev 25, June 2016 Page 53 
ME_127148796_34 

(A) the amount of any monetary consideration (other than a GST Amount 
payable under this clause 7.3); and 

(B) the GST Exclusive Market Value of any non-monetary consideration, 
paid or provided by the Guarantor for any Supply made under or in connection 
with this Deed or the Contract and includes an amount payable by way of 
indemnity, reimbursement, compensation or damages. 

(b) The parties agree that: 
(i) all Payments have been set or determined at an amount which is net of GST; 
(ii) if the whole or any part of a Payment is the consideration for a Taxable Supply 

made by the Beneficiary, the GST Amount in respect of the Payment must be 
paid by, or on behalf of, the Guarantor to the Beneficiary as any additional 
amount, either concurrently with the Payment or as otherwise agreed in writing; 
and 

(iii) the Beneficiary will provide a Tax Invoice, before any GST Amount is payable 
under this clause 7.3(b). 

(c) If a payment (including a Payment as defined in this clause 7.3) to the Beneficiary by 
the Guarantor under this Deed is a reimbursement or indemnification, calculated by 
reference to a loss, cost or expense incurred by the Beneficiary, then the payment will 
be reduced by the amount of any input tax credit to which the Beneficiary is entitled for 
that loss, cost or expense. 

8. Assignments 
The Beneficiary may at any time assign or otherwise transfer all or any part of its rights under 
this Deed to any party to whom it validly assigns the benefit of the Contract and may disclose 
to a proposed assignee or transferee any information in the possession of the Beneficiary 
relating to the Guarantor. 

9. Governing law and jurisdiction 
9.1 Governing law 

This Deed and where applicable, the arbitration reference contained in clause 9.3 of Schedule 
7A to this Deed, is governed by and will be construed in accordance with the laws of the State 
or Territory which govern the Contract. 

9.2 Jurisdiction 
(a) (Acceptance of jurisdiction):  The Guarantor irrevocably submits to and accepts, 

generally and unconditionally, the non-exclusive jurisdiction of the courts and appellate 
courts of the State or Territory whose laws govern this Deed with respect to any legal 
action or proceedings which may be brought at any time relating in any way to this 
Deed. 

(b) (No objection to inconvenient forum):  The Guarantor irrevocably waives any 
objection it may now or in the future have to the venue of any action or proceeding, and 
any claim it may now or in the future have that any action or proceeding has been 
brought in an inconvenient forum. 

10. Miscellaneous 
10.1 Certificate of Beneficiary 

A certificate in writing of the Beneficiary certifying the amount payable by the Contractor or 
the Guarantor to the Beneficiary or stating any other act, matter or thing relating to this Deed, 
any Transaction Document or any Security will be prima facie evidence of the contents of the 
certificate. 

10.2 Notices 
Every notice or other communication to be given or made under or arising from this Deed: 
(a) must be in writing; 
(b) must be signed by a person duly authorised to do so by the sender; 
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(c) will be deemed to have been duly given or made to a person if delivered or posted by 
prepaid post to the address, or sent by fax to the fax number of that person set out in 
clause 10.3 (or any other address or fax number as is notified in writing by that person 
to the other parties from time to time); and 

(d) will be deemed to be given or made: 
(i) (in the case of prepaid post) on the fifth day after the date of posting; 
(ii) (in the case of delivery by hand) on delivery; and 
(iii) (in the case of fax) on receipt of a transmission report confirming successful 

transmission. 

10.3 Address for notices 
The addresses and fax numbers of the parties for the purposes of clause 10.2 are: 
The Guarantor 
Address: Level 14 Tower Three, International Towers Sydney Exchange Place, 

300 Barangaroo Avenue, Barangaroo NSW 2000 
Fax No.: Not Used  
Attention: The Company Secretary  

Lend Lease Construction Australia Holdings Pty Limited  
 
The Beneficiary  
Address:  20-44 Ennis Road, Milsons Point NSW 2061, (for delivery by hand),  

  Locked Bag 928 North Sydney  NSW 2059, (for delivery by post) 
  

Fax No.: Not Used 
Attention: Director Infrastructure Development  

10.4 Continuing obligation 
This Deed will be a continuing obligation notwithstanding any termination by the Guarantor, 
settlement of account, intervening payment, a disclaimer of any contract (including any 
Transaction Document) or property made by a liquidator of the Contractor pursuant to Part 
5.6 Division 7A of the Corporations Act 2001 (Cth) or other applicable laws, express or 
implied revocation or any other matter or thing, and continues to entitle the Beneficiary to the 
due and punctual payment of any of the Guaranteed Money which becomes due or owing or 
is incurred after termination, settlement of account, payment, revocation or other matter or 
thing until a final discharge has been given to the Guarantor. 

10.5 Further assurance 
The Guarantor will immediately on demand by the Beneficiary, and at the entire cost and 
expense of the Guarantor, perform all things and execute all agreements, assurances and other 
documents as the Beneficiary reasonably requires, to perfect or give effect to the rights and 
powers of the Beneficiary created, or intended to be created, by this Deed. 

10.6 Form of demand 
A demand on the Guarantor for performance under this Deed may be in the form and contain 
any information as the Beneficiary determines.  Where the demand relates to the payment of 
Guaranteed Money it shall specify the amount demanded and the basis of the calculation. 

10.7 Severability of provisions 
If at any time any provision of this Deed is or becomes illegal, invalid or unenforceable in 
any respect under the law of any jurisdiction, that will not affect or impair: 
(a) the legality, validity or enforceability in that jurisdiction of any other provision of this 

Deed; or 
(b) the legality, validity or enforceability under the law of any other jurisdiction of that or 

any other provision of this Deed. 

10.8 Remedies cumulative 
The rights and remedies conferred by this Deed on the Beneficiary are cumulative and in 
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addition to all other rights or remedies available to the Beneficiary by law or by virtue of any 
Transaction Document or any Security. 

10.9 Waiver 
(a) Failure to exercise or enforce or a delay in exercising or enforcing or the partial exercise 

or enforcement of any right, power or remedy provided by law or under this Deed by 
the Beneficiary will not in any way preclude, or operate as a waiver of, any exercise or 
enforcement, or further exercise or enforcement of that or any other right, power or 
remedy provided by law or under this Deed. 

(b) Any waiver, consent or approval given by the Beneficiary under this Deed will only be 
effective and binding on the Beneficiary if it is given or confirmed in writing by the 
Beneficiary, or given verbally and subsequently confirmed in writing by the 
Beneficiary. 

(c) No waiver by the Beneficiary of a breach of any term of this Deed will operate as a 
waiver of another breach of that term or of a breach of any other term of this Deed. 

10.10 Consents and approvals 
Where under this Deed the consent or approval of the Beneficiary is required to any act or 
thing then, unless expressly provided otherwise in this Deed, that consent or approval may be 
given or withheld in the absolute and unfettered discretion of the Beneficiary. 

10.11 Moratorium legislation 
To the fullest extent permitted by law, the provisions of all legislation whether existing now 
or in the future, operating directly or indirectly: 
(a) to lessen or otherwise to vary or affect in favour of the Guarantor any obligation under 

this Deed; or 
(b) to delay or otherwise prevent or prejudicially affect the exercise of any rights or 

remedies conferred on the Beneficiary under this Deed, 
are expressly waived and excluded. 

10.12 Debit accounts and set-off 
The Beneficiary may without prior notice to the Guarantor set-off any amount which is owing 
on any account whatsoever by the Beneficiary to the Guarantor against any liability of the 
Guarantor to the Beneficiary under this Deed.  The rights of the Beneficiary under this clause 
10.12 are without prejudice and in addition to any other right or remedy to which it is at any 
time entitled. 

10.13 Counterparts 
This Deed may be executed in any number of counterparts and by the different parties on 
different counterparts, each of which constitutes an original of this Deed, and all of which 
together constitute one and the same instrument. 

10.14 Execution by less than all parties 
This Deed binds each of the persons executing it notwithstanding: 
(a) that one or more of the persons named in this Deed as a Guarantor may not execute or 

may not become or may cease to be bound by this Deed; or 
(b) that the Beneficiary may not execute or may only subsequently execute this Deed. 

10.15 Resolution of disputes binding 
The settlement or the final resolution of any dispute arising under or in connection with the 
Contract, including any dispute as to the Contractor's liability under or in connection with the 
Contract, in accordance with the procedures provided for in the Contract or otherwise as 
agreed between the parties in the Contract, will be final and binding on the Guarantor and the 
Guarantor will not reopen, revisit or otherwise dispute that settlement or resolution and the 
subject matter of that settlement or resolution. 

10.16 No right to be heard 
To the fullest extent permitted by law, the Guarantor waives and expressly disclaims any right 
to be heard at or appear in any proceedings (whether judicial, arbitral, administrative or of 
any other nature including but not limited to any alternative dispute resolution) conducted for 
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the purpose of settling or resolving or attempting to settle or resolve any dispute referred to in 
clause 10.15 or otherwise to be involved in the settlement or resolution of any such dispute. 

10.17 Civil Liability Act 
(a) It is agreed that the operation of Part 4 of the Civil Liability Act 2002 (NSW) is 

excluded in relation to all and any rights, obligations and liabilities under this Deed 
whether such rights, obligations or liabilities are sought to be enforced as a breach of 
contract or a claim in tort or otherwise. 

(b) Without limiting the generality of clause 10.17(a), it is further agreed that the rights, 
obligations and liabilities of the Beneficiary and the Guarantor (including those relating 
to proportionate liability) are as specified in this Deed and not otherwise whether such 
rights, obligations and liabilities are sought to be enforced by a claim in contract, tort or 
otherwise.
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Executed as a deed.  
 

Executed by Lendlease Construction 
Australia Holdings Pty Ltd (ABN 50 147 
880 966) in accordance with Section 127 of the 
Corporations Act 2001 (Cth) 

   

 
 
 
 ←  ← 
Signature of Director 
 
 
 

 Signature of Director/Company Secretary 
(Please delete as applicable) 
 

 

Name of Director (print)  Name of Director/Company Secretary (print)  
 
 
Signed Sealed and Delivered by  
 
as an authorised delegate of Roads and 
Maritime Services (ABN 76 236 371 088) in 
the presence of: 
 
 

   
 
 
 
 
 
Signature 

    
 
Signature of Witness 
 
 

   

 
Name of Witness in full 
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Schedule 7A 

Dispute provisions for certain 
foreign Guarantors 
(Clause 9) 

 

Explanatory Note:  Where the Guarantor is a foreign entity and resident in a jurisdiction 
with reciprocity of treatment in relation to the enforcement of judgments for the purposes of 
the Foreign Judgments Act 1991 (Cth), clause 9.2 of the Deed will apply.  If, however, the 
Guarantor is a foreign entity and resident in a jurisdiction where there is no reciprocity, clause 
9.1 of the Deed and clauses 9.3 to 9.8 of this Schedule will apply. 

9.3 Reference to arbitration 
(a) Any controversy, claim or dispute directly or indirectly based upon, arising out of, 

relating to or in connection with this Deed (including but not limited to any question 
relating to the existence, validity or termination of this Deed) shall be referred to and 
finally resolved by arbitration in accordance with the arbitration rules of the Australian 
Centre for International Commercial Arbitration (known as the ACICA Arbitration 
Rules). 

(b) The seat of the arbitration will be Sydney. 
(c) The number of arbitrators will be three. 
(d) The language of the arbitration will be English. 

9.4 General principles 
The parties further agree to the following general principles relating to the procedure of the 
arbitration: 
(a) that they have chosen arbitration for the purposes of achieving a just, quick and cost-

effective resolution of any dispute; 
(b) that any arbitration conducted pursuant to this clause 9 shall not necessarily mimic court 

proceedings and the practices of those courts will not regulate the conduct of the 
proceedings before the arbitral tribunal; 

(c) that in conducting the arbitration, the arbitral tribunal must take into account the matters 
set out above, particularly in deciding issues such as: 

(i) how many written submissions will be allowed; 
(ii) where appropriate, the length of written submissions; 
(iii) the extent of document discovery permitted, if any; 
(iv) the consolidation of arbitration proceedings, when requested; 
(v) the joinder of parties or the consolidation of proceedings, when requested; 
(vi) the length of any hearing; and 
(vii) the number of experts, if any, each party is allowed to appoint; and 

(d) that the arbitral tribunal has the power to grant all legal, equitable and statutory 
remedies, except punitive damages. 

9.5 Expedited proceedings 
(a) The parties agree that the arbitral tribunal will conduct the arbitration as expeditiously 

as possible and no party will unnecessarily delay the arbitration proceedings. 
(b) All evidence in chief will be in writing, unless otherwise ordered by the arbitral 

tribunal. 
(c) Each party may only rely upon one expert witness in respect of any recognised area of 

specialisation, unless otherwise ordered by the arbitral tribunal. 
(d) After consultation with the parties the arbitral tribunal will determine whether to 

conduct the proceedings on the basis of documents and other materials only or whether 
an oral hearing will be held.  In doing so the arbitral tribunal shall have particular regard 
to the parties' request for an expedited procedure and the rules of natural justice.  
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(e) If the arbitral tribunal determines that an oral hearing will be conducted, the following 
principles will apply in respect of the oral hearing: 

(i) the duration of the oral hearings shall be fixed by the arbitral tribunal; 
(ii) unless otherwise ordered by the arbitral tribunal, the oral hearing shall be 

conducted on a stop-clock basis with the effect that the time available to the 
parties will be split equally between the parties so that each party shall have the 
same time to conduct its case unless, in the opinion of the arbitral tribunal, such a 
split would breach the rules of natural justice or is unfair to one of the parties; 

(iii) oral evidence in chief at the hearing shall be permitted only with the permission 
of the arbitral tribunal for good cause; 

(iv) not less than 14 days prior to the date fixed for the oral hearing, or any other 
period of time specified by the arbitral tribunal, each party shall give written 
notice of those witnesses (both factual and expert) of the other party that it 
wishes to attend the hearing for cross-examination; and 

(v) in exceptional circumstances the arbitral tribunal may extend the time for the 
oral hearing set pursuant to clause 9.5(e)(i) above. 

9.6 Consolidation 
The parties agree that section 24 of the International Arbitration Act 1974 (Cth) will apply in 
respect of consolidations. 

9.7 Joinder 
The arbitral tribunal has the power, on the application of any party to this arbitration 
agreement, to allow a third party who the arbitral tribunal considers has a sufficient interest in 
the outcome of the arbitration to be joined in the arbitration as a party.  Each party to this 
Deed hereby consents to such joinder.  In the event of such joinder of parties in the 
arbitration, the arbitral tribunal has the power to make a single final award, or separate 
awards, in respect of all parties so joined in the arbitration. 

9.8 Award final and binding 
Any award will be final and binding upon the parties. 
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Schedule 7B 

Joint Venture provisions 
 

Explanatory Note:  If the Contractor is a Joint Venture, the following amendments to the 
Deed apply: 
(a) the definition of 'Relevant Person' is amended to read: 

Relevant Person means the Contractor, each Parent Company Guarantor and any 
person who has executed a Security in favour of the Beneficiary. 

(b) clause 2.2 is amended to read: 

2.2 Payment of Guaranteed Money 
(a) Subject to clause 2.2(b), if the Contractor does not pay the Guaranteed 

Money when due, the Guarantor must on demand pay to the Beneficiary 
the Guaranteed Money which is then due and payable. 

(b) The Guarantor shall not be liable to pay to the Beneficiary any part or 
parts of the Guaranteed Money which have been paid to the Beneficiary by 
another Parent Company Guarantor. 

(c) clause 2.3 is amended to read: 

2.3 Perform obligations 
(a) Subject to 2.3(b), if the Contractor defaults in the performance or 

observance of any of the Contractor's Obligations, the Guarantor shall, in 
addition to its obligations under clause 2.2 of this Deed, on demand from 
time to time by the Beneficiary, immediately perform (or procure the 
performance of) any of the Contractor's Obligations then required to be 
performed by the Contractor in the same manner and on the same terms as 
the Contractor is required to perform the Contractor's Obligations. 

(b) The Guarantor shall not be responsible for performing the Contractor's 
Obligations to the extent the relevant Contractor's Obligations have been 
performed by another Parent Company Guarantor. 

(d) the first paragraph of clause 4.2 is amended to read: 

4.2 Unconditional liability 
Except to the extent of a reduction in the Guarantor's liability expressly 
provided for in clauses 2.2(b) or 2.3(b), the liability of the Guarantor under this 
Deed will not be affected by anything which, but for this clause 4.2, would 
release the Guarantor from or reduce that liability, including but not limited to: 

 (e)  clause 4.2(o) is amended to read: 
(o) (Administration):  the provisions of section 440J of the Corporations Act 

2001 (Cth) so operating as to prevent or delay: 
(i) the enforcement of this Deed against any Guarantor; and/or 
(ii) any claim for contribution against any Guarantor; or 

 (f) clause 4.3 is amended to read: 

4.3 No marshalling 
The Beneficiary is under no obligation to marshal or appropriate in favour of 
any Guarantor or to exercise, apply, transfer or recover in favour of any 
Guarantor any Security or any funds or assets that the Beneficiary holds, has a 
claim on, or is entitled to receive. 

 (g)  clause 10.15 is amended to read: 

10.15 Resolution of disputes binding 
The settlement or the final resolution of any dispute arising under or in 
connection with the Contract, including any dispute as to the Contractor's 
liability under or in connection with the Contract, in accordance with the 
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procedures provided for in the Contract or otherwise as agreed between the 
parties in the Contract, will be final and binding on each of the Guarantors and a 
Guarantor will not reopen, revisit or otherwise dispute that settlement or 
resolution and the subject matter of that settlement or resolution. 
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Schedule 8 

Quality Manager's Certificate – 
Payment Claim  
(clauses 18.2(ba)(i)(A. and 18.2(c)(ii))  

 

Western Sydney Infrastructure Plan – The Northern Road 
Upgrade – Stage 3 North Project ("Project") 
 
To: RMS Representative 

From: [Insert Quality Manager's name]  
("Quality Manager") 

 

In accordance with the terms of clause 18.2(c)(ii) of the deed between Roads and Maritime Services 
and Lendlease Engineering Pty Ltd (ABN 40 000 201 516) ("Contractor") dated in or about 
December 2016 with respect to the Project, I hereby certify that all work the subject of the attached 
progress claim by the Contractor for [insert month] [insert year]  has been executed and is in 
accordance with the requirements of the deed, subject to the following: 

[If applicable, insert details of any exceptions] 

 

 

 

...................................................................................... 

Signed by 

[Insert Quality Manager's name] 



Schedule 9:  Quality Manager's Certificate  
– Progressive and at end of Landscaping Maintenance Period 

IC-DC-C91-2  
D&C Project Deed Schedules Ed 1/Rev 25, June 2016 Page 63 
ME_127148796_34 

Schedule 9 

Quality Manager's Certificate – 
Progressive and at end of 
Landscaping Maintenance 
Period 
(clause 11.2(c)(i), clause 14.5(d)(i) (when applicable) and clause 23.2 (definition of "Final 
Completion")) 

 

Western Sydney Infrastructure Plan – The Northern Road 
Upgrade – Stage 3 North Project ("Project") 

 
To: RMS Representative 

From: [Insert Quality Manager's name]   
("Quality Manager") 

 

In accordance with the terms of clause 11.2(c)(i) [and clause 14.5(d)(i)] of the deed between Roads 
and Maritime Services and Lendlease Engineering Pty Ltd (ABN 40 000 201 516)  ("Contractor") 
dated in or about December 2016 with respect to the Project, I hereby certify that between the 
following dates [Insert dates of preceding 3 month period]: 
(a) the Contractor's quality system under clause 11.1 of the deed was in accordance with RMS 

D&C Q6 and AS/NZS ISO 9001:2008 Quality Systems - Model for Quality Assurance in 
Design, Development, Production, Installation and Servicing; 

(b) the Contractor complied with and satisfied the requirements of RMS D&C Q6; 
(c) Subcontractors' quality systems which form a part of the Contractor's quality system were in 

accordance with AS/NZS ISO 9001:2008; 
(d) the release of Hold Points was undertaken in accordance with the deed; 
(e) the design, construction, inspection, repairs and monitoring by the Contractor was undertaken 

in accordance with the deed; and 
(f) that documentation was recorded and submitted to RMS Representative and the Project 

Verifier in accordance with the deed. 
 
 
 
..................................................................................... 
Signed by 
[Insert Quality Manager's name] 
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Schedule 10 

Quality Manager's Certificate - 
Construction Completion / Final 
Completion 
(clauses 11.2(c)(ii)) and 23.2 (definition of "Construction Completion" and “Final 
Completion”)) 

 

Western Sydney Infrastructure Plan – The Northern Road 
Upgrade – Stage 3 North Project ("Project") 

 

To: RMS Representative 

From: [Insert Quality Manager's name]  
("Quality Manager") 

 

In accordance with the terms of clauses 11.2(c)(ii) and 23.2 (definitions of "Construction Completion" 
and “Final Completion”) of the deed between Roads and Maritime Services and Lendlease 
Engineering Pty Ltd (ABN 40 000 201 516) ("Contractor") dated in or about December 2016 with 
respect to the Project, I hereby certify that: 
(a) the Contractor has complied with and satisfied the requirements of RMS D&C Q6; 
(b) the Contractor has completed construction in accordance with the Design Documentation it 

was entitled to use for construction purposes under clause 12.2 of the deed; 
(c) the release of all Hold Points has been undertaken in accordance with the deed; and 
(d) all documentation has been recorded and submitted to the Project Verifier and RMS 

Representative in accordance with the deed. 
 
 
 
......................................................................... 
Signed by 
[Insert Quality Manager's name] 
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Schedule 10A 

Quality Manager's Certificate –
Interface Milestone Completion 
(clauses 11.2(c)(iii)) and 23.2 (definition of "Interface Milestone Completion")) 

 

Western Sydney Infrastructure Plan – The Northern Road 
Upgrade – Stage 3 North Project ("Project") 

 

To: RMS Representative 

From: [Insert Quality Manager's name]  
("Quality Manager") 

 

In accordance with the terms of clauses 11.2(c)(iii) and 23.2 (definitions of "Interface Milestone 
Completion") of the deed between Roads and Maritime Services and Lendlease Engineering Pty Ltd 
(ABN 40 000 201 516) ("Contractor") dated in or about December 2016 with respect to the Project, 
I hereby certify that in respect of the Interface Works: 
(a) the Contractor has complied with and satisfied the requirements of RMS D&C Q6; 
(b) the Contractor has completed construction in accordance with the Design Documentation it 

was entitled to use for construction purposes under clause 12.2 of the deed; 
(c) the release of all Hold Points has been undertaken in accordance with the deed; and 
(d) all documentation has been recorded and submitted to the Project Verifier and RMS 

Representative in accordance with the deed. 
 
 
 
......................................................................... 
Signed by 
[Insert Quality Manager's name] 
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Schedule 11 

Quality Manager's Certificate – 
Final Completion / Last Defects 
Correction Period 
(clauses 11.2(c)(iv) and 23.2 (definition of "Final Completion")) 

 

Western Sydney Infrastructure Plan – The Northern Road 
Upgrade – Stage 3 North Project ("Project") 
 
To: RMS Representative 

From: [Insert Quality Manager's name]  
("Quality Manager") 

 

In accordance with the terms of clauses 11.2(c)(iv) and 23.2 (definition of "Final Completion")  of the 
deed between Roads and Maritime Services and Lendlease Engineering Pty Ltd (ABN 40 000 201 
516) ("Contractor") dated in or about December 2016 with respect to the Project, I hereby certify 
that as at the date of expiration of the last "Defects Correction Period" as defined in the deed: 
(a) the release of all Hold Points has been undertaken in accordance with the deed; 
(b) all design, construction, inspection, repairs and monitoring by the Contractor has been 

undertaken in accordance with this deed; and 
(c) all documentation has been recorded and submitted to RMS Representative in accordance 

with the deed. 
 
 
 
........................................................................................ 
Signed by 
[Insert Quality Manager's name] 
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Schedule 12 

Deed of Appointment of Project 
Verifier 
(clause 23.2 (definition of "Deed of Appointment of Project Verifier")) 

 

This Deed made at Sydney on  
Parties Lendlease Engineering Pty Ltd   

(ABN 40 000 201 516) of Tower Three, International Towers 
Sydney, Exchange Place, 300 Barangaroo Avenue, Barangaroo 
NSW 2000 ("Contractor") 
Roads and Maritime Services,  
(ABN 76 236 371 088) of 20-44 Ennis Road, Milsons Point 
NSW 2061 ("RMS") 
Jacobs Group (Australia) Pty Limited  
(ABN 37 001 024 095) of 100 Christie Street, PO Box 164, St 
Leonards NSW 2065 Australia ("Project Verifier") 

 

Recitals 
A. On or about the date of this Deed, the Contractor entered into the Project Deed 

with RMS in respect of the Project. 
B. The Project Verifier represents that it is experienced generally in construction 

and project management and, in particular, in the construction and project 
management of works similar to the Project Works and offers its expertise in 
those fields. 

C. The Project Deed contemplates that the Project Verifier will discharge those 
functions set out in Schedule 12B. 

D. The Project Verifier will perform its obligations on the terms and conditions of 
this Deed. 

 

This Deed provides: 

1. Definitions and interpretation 
1.1 Definitions 

In this Deed words and expressions which have a defined meaning in the Project Deed have 
the same meaning in this Deed, except where otherwise expressly defined in this Deed, and: 

Construction Verification Services means all Services relating to the verification 
of the construction of the Project Works, the Temporary Works and the performance by the 
Contractor of its construction obligations under the Project Deed. 

Deed means this deed and the attached schedules. 

Design Verification Services means all Services relating to the verification of the 
design of the Project Works, the Temporary Works and the performance by the Contractor of 
its design obligations under the Project Deed, including those specified in clause 12 of the 
Project Deed. 

Early Works means any act which has or should have been performed by or on behalf of 
the Contractor or the Project Verifier, or matter or thing that occurred or should have 
occurred, prior to the date of the Project Deed and which the Project Deed contemplates as 
constituting Contractor's Work, including: 

(a) part or parts of the Works and/or the Property Works in connection with the adjustment 
or relocation of the Penrith Christian School sports oval and all associated scope under 
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the Early Works (Property Works) Agreement; 

(b) design work undertaken or required to be undertaken; 

(c) Project Plans prepared or required to be prepared; 

(d) services provided or required to be provided; 

(e) decisions or determinations made or required to be made;  

(f) Approvals sought and/or obtained or required to be sought and/or obtained; and 

(g) any other obligations of the Contractor under an Early Works Agreement. 

Early Works Agreement means: 

(a) the Early Works (Property Works) Agreement; and;  

(b) the Early Works Deed of Appointment of Project Verifier. 

Early Works Deed of Appointment of Project Verifier means the agreement 
entered into (if any) between RMS, the Contractor and the Project Verifier for the Project 
Verifier to perform the role of Project Verifier in respect of the Contractor's activities under 
the Early Works (Property Works) Agreement. 

Early Works (Property Works) Agreement means the agreement (if any) entered 
into between RMS and the Contractor before the date of the Project Deed in respect of works 
which the Project Deed contemplates as constituting Contractor's Work. 

Fee means the amount payable to the Project Verifier for the performance of the Services in 
accordance with the Payment Schedule.  

Foreign Sourced Components means any componet, material or element that: 
(a) forms part of the Project Works or Temporary Works; and 
(b) is partially or completely sourced from, or manufactureed or assembled at, a location 
that is outside Australia.  
GST, GST law and other terms used in clause 8.3 have the meanings used in the A New 
Tax System (Goods and Services Tax) Act 1999 (as amended from time to time) or any 
replacement or other relevant legislation and regulations, except "GST law" also includes any 
applicable rulings.  Any reference to GST payable by the Supplier (as defined in clause 8.3) 
includes any GST payable by the representative member of any GST group of which the 
Supplier is a member. 

Initial Services means the Services, but only to the extent applicable to the Initial 
Works. 

Initial Services Limit means  (excluding GST), as adjusted in accordance 
with this Deed. 

Initial Verification and Monitoring Plan means the initial verification and 
monitoring plan contained in Part 1 of Schedule 12D to this Deed. 

Minimum Requirements means the minimum requirements for the Verification and 
Monitoring Plan, as set out in Schedule 12F to this Deed. 

Minimum Resources Commitment means the minimum level of resources to be 
provided by the Project Verifier for the performance of the Services, as set out in Clause 1 of 
Schedule 12H to this Deed. 
Minimum Surveillance is the minimum level of continual attendance, monitoring and 
verification of the status of a product, and analysis of records to ensure that product 
requirements are being met, as set out in Schedule 12E to this Deed.  

NCR means a non-conformity report. 

Other Parties means RMS and the Contractor. 

Payment Schedule means Schedule 12C to this Deed. 

Project means the design and construction of the Western Sydney Infrastructure Plan – 
The Northern Road Upgrade – Stage 3 North Project as set out in the Project Deed. 
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Project Deed means the deed between RMS and the Contractor dated on or about the 
date of this Deed. 

Project Documents means those agreements and other documents described in 
Schedule 12A to this Deed, and includes the REF Determination. 

Project Verifier's Representative means the relevant person referred to in clause 
3.3(c)(i) or clause 3.3(c)(ii) and any person holding that position in accordance with clause 
3.3(b). 

Services means those services listed in Schedule 12B to this Deed. 

Verification and Monitoring Plan means the plan the Project Verifier is required to 
prepare in accordance with clause 3.6, and in respect of which RMS and the Contractor have 
not issued a notice under clause 3.6(b)(ii), as that plan is updated from time to time in 
accordance with clause 3.7 of this Deed. 

1A. Initial Services 
(a) The parties agree that the Services are to be undertaken in stages, subject to clauses 

1A(b)(iii) and 1A(b)(iv), in accordance with the Project Deed and this Deed.  
(b) From the date of this Deed until the earlier of the: 

(i) Staged Commencement Date; or 
(ii) termination of this Deed; 
the Project Verifier may perform the Initial Services, in accordance with this Deed, and 
all: 
(iii) references to 'Services' that are in connection with the Services are to apply only 

to the extent of the Initial Services; and 
(iv) obligations in connection with the Services are to be performed only to the extent 

relevant to the Contractor's Work prior to the Staged Commencement Date. 
(c) In respect of the Services, the Project Verifier: 

(i) must not, and is not permitted to, proceed with any Services, other than the Initial 
Services, until the Staged Commencement Date; 

(ii) will not be entitled to payment for the Services, other than the Initial Services, 
until the Staged  Commencement Date; and 

(iii) prior to the Staged Commencement Date, is not entitled to claim any amount in 
connection with the Services in excess of the Initial Services Limit.  

(d) RMS makes no representations as to if and when it will issue a Notice to Proceed, with 
any such decision at its sole and absolute discretion.  If no Notice to Proceed is issued, 
the parties may terminate this Deed in accordance with this Deed.   

(e) The Contractor must promptly provide to the Project Verifier a copy of any Notice to 
Proceed issued under the Project Deed. 

1.2 Interpretation 
In this Deed: 
(a) headings are for convenience only and do not affect interpretation; 
and unless the context indicates a contrary intention: 
(b) an obligation or liability assumed by, or a right conferred on, two or more parties binds 

or benefits all of them jointly and each of them severally; 
(c) the expression "person" includes an individual, the estate of an individual, a 

corporation, an authority, an association or a joint venture (whether incorporated or 
unincorporated), a partnership and a trust; 

(d) a reference to any party includes that party's executors, administrators, successors and 
permitted assigns, including any person taking by way of novation and, in the case of a 
trustee, includes any substituted or additional trustee; 

(e) a reference to any document (including this Deed) is to that document as varied, 
novated, ratified or replaced from time to time; 
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(f) a reference to any statute or to any statutory provision includes any statutory 
modification or re-enactment of it or any statutory provision substituted for it, and all 
ordinances, by-laws, regulations, rules and statutory instruments (however described) 
issued under it; 

(g) words importing the singular include the plural (and vice versa), and words indicating a 
gender include every other gender; 

(h) references to parties, clauses, schedules, exhibits or annexures are references to parties, 
clauses, schedules, exhibits and annexures to or of this Deed, and a reference to this 
Deed includes any schedule, exhibit or annexure to this Deed; 

(i) where a word or phrase is given a defined meaning, any other part of speech or 
grammatical form of that word or phrase has a corresponding meaning; 

(j) the word "includes" in any form is not a word of limitation; and 
(k) a reference to "$" or "dollar" is to Australian currency. 

1.3 Governing Law 
This Deed is governed by and will be construed according to the laws of New South Wales. 

1.4 Condition precedent 
The rights and obligations of the parties under this Deed (other than this clause 1) will only 
become effective upon the valid and effective execution of the Project Deed by the Other 
Parties. 

2. Appointment of the Project Verifier 
2.1 Appointment 

(a) Each of the Other Parties appoints the Project Verifier under this Deed to perform the 
Services. 

(b) The Project Verifier confirms its acceptance of the appointment referred to in clause 
2.1(a). 

2.2 Payment 
(a) The Contractor will pay the Project Verifier, and warrants to RMS that it will pay the 

Project Verifier, the Fee in accordance with the Payment Schedule. 
(b) The Project Verifier must notify RMS in writing if any part of the Fee that is due and 

payable under and in accordance with this Deed remains unpaid 90 days after the due 
date for payment under and in accordance with this Deed for the purposes of RMS 
determining, in its absolute discretion, whether to refer the issue for consideration by 
the Management Review Group under clause 3.5 of the Project Deed. 

2.3 Nature of Services 
The Project Verifier and the Other Parties acknowledge and agree that the Verification and 
Monitoring Plan is incidental to, and does not limit or otherwise affect the Services or the 
Project Verifier's obligations under the Deed. 

2.4 Early Works and application of this Deed 
(a) The parties agree that: 

(i) this Deed applies retrospectively to all Early Works and the terms of this Deed 
will apply to all decisions made and documents issued by the Project Verifier in 
connection with the Early Works; and 

(ii) the Project Deed applies retrospectively to all Early Works and the Early Works 
constitute a part of, and will be taken to be incorporated into, the Contractor's 
Work. 

(b) Subject to clause 2.4(c), the Project Verifier acknowledges that it is not entitled to make 
any claim arising out of or in connection with any act, matter or thing which has 
occurred or should have occurred prior to the date of the Project Deed. 

(c) Nothing in clause 2.4(b) affects the right of the Project Verifier to make a claim: 
(i) for payment in accordance with clause 2.2; or 
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(ii) which by law cannot be excluded. 

3. Project Verifier's obligations 
3.1 Acknowledgement 

The Project Verifier acknowledges that: 
(a) it has received a copy of the Project Documents and that it has read, and is familiar 

with, the terms of each of these documents to the extent they relate to the Services; and 
(b) its obligations extend to and include the obligations, functions, duties and services of 

the "Project Verifier" under the Project Documents. 

3.2 Further acknowledgements and warranties 
The Project Verifier: 
(a) acknowledges that each of the Other Parties: 

(i) is relying upon the knowledge, skill, expertise and experience of the Project 
Verifier in the performance of its obligations under this Deed; and 

(ii) may suffer loss if the Project Verifier does not perform its obligations in 
accordance with the requirements of this Deed; 

(b) warrants to the Other Parties that, in performing the Services, it will comply with all 
Law, act honestly, diligently, reasonably and with the degree of professional care, 
knowledge, skill, expertise, experience and care which would be reasonably expected of 
an expert professional providing services similar to the Services within the design and 
construction industry generally and the design and construction of major engineering 
works in particular; 

(c) warrants to the Other Parties that, at all times, it will act within the time requirements 
for the performance of its obligations under this Deed and the Project Documents, and 
where no time is prescribed, within a reasonable time, and will comply with the 
requirements of the Payment Schedule; 

(d) without limiting clauses 3.2(a) and 3.2(b), acknowledges that the Other Parties are 
entitled to and will rely on any certificate or other document signed or given by the 
Project Verifier under or pursuant to this Deed or the Project Documents;  

(e) without limiting its obligations under any provision of this Deed, warrants to the Other 
Parties that: 

(i) it will carry out and perform the Services in accordance with this Deed; and 
(ii) without limiting subparagraph (i), to the extent the Verification and Monitoring 

Plan is not inconsistent with: 
A. the Project Documents; or 
B. the nature of the Services, 

it will carry out and perform the Services in accordance with the Verification and 
Monitoring Plan;  

(f) acknowledges that it must, when accessing the Construction Site and all places at which 
the Contractor's activities are being undertaken, comply with the reasonable directions 
of the Principal Contractor; and 

(g) will provide transport on site for the use of its site personnel. 

3.3 Project Verifier’s Organisation and Personnel 
(a) The Project Verifier must provide a dedicated management team and personnel who are 

engaged under an effective organisation structure and have appropriate and a sufficient 
degree of knowledge, skill, expertise and experience to perform its obligations under 
this Deed.  The organisation structure must clearly identify positions, roles, skills, 
expertise, experience levels, tasks, resourcing levels, delegated authorities and 
responsibilities and internal and external lines of authority and communication and 
reporting, including those with RMS Representative and the Contractor. 

(b) The Project Verifier must ensure that the people referred to in clause 3.3(c): 
(i) perform the services required of their respective positions; 



Schedule 12:  Deed of Appointment of Project Verifier 

IC-DC-C91-2  
D&C Project Deed Schedules Ed 1/Rev 25, June 2016 Page 72 
ME_127148796_34 

(ii) are not removed without the prior written consent of the Other Parties (which 
consent must not be unreasonably withheld or delayed, and will be deemed to 
have been given in relation to a party if no response has been received from that 
party within 7 days of the request for removal), and if any of the people are 
removed: 

A. they must be replaced by people of at least equivalent ability, knowledge, 
skill, expertise and experience (including the ability, knowledge, skill, 
expertise and experience required by clause 2 of Schedule 12H to this 
Deed); and 

B. prior to removal and replacement, there must be a proper and adequate 
handover to ensure that the new personnel have a reasonable 
understanding of the Project and the Services; and  

(iii) are available for consultation as any party may reasonably require from time to 
time. 

(c) The people required to perform the Services are: 
(i) Scott McKee as Project Verifier's Representative for the Design Verification 

Services; 
(ii) Scott McKee as Project Verifier's Representative for the Construction 

Verification Services;  
(iii) Mark Yabsley as Project Verifier's project director; and 
(iv) the other persons listed in clause 2 of Schedule 12H to this Deed. 

 (d) The Other Parties may direct the Project Verifier to remove from the performance of the 
Services any of the people referred to in clause 3.3(c) and the Project Verifier must 
comply with any such direction. 

(e) The Project Verifier must notify the Other Parties in writing of the names of the person 
or persons that are authorised to sign the certificates and documents referred to in 
Schedule 12B which the Project Verifier is required to execute as part of the Services 
(being Schedules 13, 14, 15, 16, 17 and 18 of the Project Deed).  The Project Verifier 
must ensure that these certificates and documents are signed by the person or persons so 
notified. 

3.4 Subcontracting 
(a) Subject to clause 3.3, the Project Verifier may not subcontract the performance of any 

of the Services without the prior written consent of the Other Parties (which consent 
must not be unreasonably withheld or delayed, and will be deemed to have been given 
in relation to a party if no response has been received from that party within 7 days of 
the request to subcontract). 

(b) The Project Verifier remains responsible for the performance of the Services in 
accordance with this Deed, notwithstanding any such subcontracting, and will be liable 
for the acts and omissions of any subcontractor as if they were acts and omissions of the 
Project Verifier. 

(c) Unless the Other Parties otherwise approve in writing, the Project Verifier must contract 
with the subcontractors set out below in respect of the relevant part of the Services set 
out below:  

Name of subcontractor Relevant Services 
Not applicable Not applicable 
 
(d) Any Subcontract entered prior to issue of a Notice to Proceed must either: 

(i) only be in respect of part of the Initial Services; or 
(ii) if clause 3.4(d)(i) does not apply, contain a mechanism similar to clause 1A. so 

that in respect of the Services: 
A. the subcontractor is not entitled to and must not undertake any Services, 

other than the Initial Services prior to the Staged Commencement Date; 
and 
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B. the Project Verifier is not liable to pay the subcontractor for amounts in 
respect of services other than the Initial Services prior to the Staged 
Commencement Date, 

and must allow the Project Verifier to terminate the subcontract if a Notice to 
Proceed is not issued, without the Project Verifier being required to pay an 
amount in excess of any amount properly due and payable for performance of 
that part of the Initial Services the subject of the subcontract.  

3.5 Quality Assurance 
(a) The Project Verifier must implement a quality system in accordance with ISO 9000 and 

ISO 9001, and otherwise in a form reasonably acceptable to the Other Parties to ensure 
compliance of the Services with the requirements of this Deed. 

(b) The Project Verifier will not be relieved of any requirement to perform any obligation 
under this Deed as a result of: 

(i) compliance with the quality assurance requirements of this Deed; or 
(ii) any acts or omissions of the Other Parties with respect to the quality assurance 

requirements of this Deed, including any review of, comments upon, or notice in 
respect of, the Verification and Monitoring Plan or any audit under clause 3.9. 

3.6 Verification and Monitoring Plan 
(a) The Project Verifier must prepare and submit to the Other Parties within 10 Business 

Days of the date of this Deed a "Verification and Monitoring Plan" which must: 
(i) be based on the Initial Verification and Monitoring Plan; 
(ii) address the matters identified in Part 2 of Schedule 12D to this Deed; and 
(iii) comply with the Minimum Requirements, the Minimum Surveillance, the 

Minimum Resources Commitment and clause 2 of Schedule 12H to this Deed. 
(b) The RMS may: 

(i) review the Verification and Monitoring Plan submitted under clause 3.6(a); and 
(ii) if the Verification and Monitoring Plan does not comply with this Deed, or if the 

RMS believes that the Verification and Monitoring Plan does not comply with 
the Minimum Requirements, the Minimum Surveillance, the Minimum 
Resources Commitment or clause 2 of Schedule 12H to this Deed, 

notify the Project Verifier with details of the non-compliance. 
(c) If the Project Verifier receives a notice under clause 3.6(b)(ii), the Project Verifier must 

promptly submit an amended Verification and Monitoring Plan to the Other Parties after 
which clause 3.6(b) will reapply. 

(d) If the Project Verifier does not receive a notice under clause 3.6(b)(ii) within 21 days 
after the submission of the relevant Verification and Monitoring Plan, the relevant 
Verification and Monitoring Plan submitted will be the Verification and Monitoring 
Plan with which the Project Verifier must comply (as it is updated from time to time 
under and in accordance with clause 3.7). 

3.7 Revisions to the Verification and Monitoring Plan 
(a) The Project Verifier must: 

(i) progressively amend, update and develop the Verification and Monitoring Plan 
throughout the performance of the Services as necessary to reflect the 
commencement of new stages of the Contractor's Work, and Variations under the 
Project Deed and any changes in the manner of performing the Services; 

(ii) ensure that any amendments, updates or developments of the Verification and 
Monitoring Plan under clause 3.7(a)(i) are consistent with, and comply with, the 
Minimum Requirements, the Minimum Surveillance, the Minimum Resources 
Commitment and clause 2 of Schedule 12H to this Deed; and 

(iii) submit each revision of the Verification and Monitoring Plan to the Other 
Parties. 

(b) RMS may: 
(i) review the Verification and Monitoring Plan submitted under clause 3.7(a); and 
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(ii) if the Verification and Monitoring Plan does not comply with this Deed, 
including that the revised Verification and Monitoring Plan will lead to a 
reduction in the effectiveness, methodology, scope, effort, resources or expertise 
contained in the Initial Verification and Monitoring Plan,  

notify the Project Verifier with details of the non-compliance or reduction. 
(c) If the Project Verifier receives a notice under clause 3.7(b)(ii), the Project Verifier must 

promptly submit an amended Verification and Monitoring Plan to the Other Parties after 
which clauses 3.7(a) to 3.7(c) will re-apply. 

(d) RMS owes no duty to the Project Verifier to review the Verification and Monitoring 
Plan for errors, omissions or compliance with this Deed. 

(e) Without limiting clause 3.2(e), the Project Verifier must not, either in the preparation of 
the Verification and Monitoring Plan required by clause 3.6(a) or the amending, 
updating and development of the Verification and Monitoring Plan required by clause 
3.7(a)(i), decrease or otherwise reduce the effectiveness, methodology, performance and 
timing requirements, scope, effort, resources or expertise contained in the Initial 
Verification and Monitoring Plan without the prior written approval of RMS 
Representative. 

(f) The Project Verifier must not amend the Verification and Monitoring Plan other than in 
accordance with this clause 3.7. 

3.8 Progress Reports by the Project Verifier 
During the period from the date of this Deed until the end of Construction Completion, the 
Project Verifier must provide a monthly progress report (one hard copy plus simultaneous 
provision of an electronic copy) to each of RMS Representative and the Contractor by the 
seventh day of the following month and in such format as is required by RMS 
Representative, containing, identifying or setting out: 
(a) a description of the verification activities undertaken during the reporting period; 
(b) a list or schedule of design and construction surveillance, monitoring and audits 

undertaken by the Project Verifier during the reporting period; 
(c) a summary of key risks and issues relating to the Services; 
(d) the Project Verifier’s current and planned resources and staffing levels;  
(e) details of any Contractor non-conformities raised by the Project Verifier or RMS and 

details on the verification of the rectification by the Contractor of non-conformities; 
(f) details of the surveillance, monitoring and auditing proposed to be undertaken by the 

Project Verifier in the forthcoming reporting period, including the outcomes of the risk 
management processes used to determine the levels and scope of the surveillance 
activities;  

(g) details of the current version of the Verification and Monitoring Plan and a summary of 
any amendments, updates and developments to the Verification and Monitoring Plan 
during the reporting period; and 

(h) any act, matter or thing which has or is likely to have a material adverse effect on the 
progress and provision of the Services, together with detailed particulars on how the 
Project Verifier is dealing or proposes to deal with any such act, matter or thing. 

3.9 Audit and surveillance 
(a) The Project Verifier must: 

(i) allow any audit of its quality assurance system under this Deed by a third party, 
at the request of the Other Parties or any one of them; and 

(ii) fully co-operate with that third party in respect of the carrying out of the quality 
assurance audit. 

(b) Without limiting the foregoing, the Project Verifier must, at all times: 
(i) give to the third party access to premises occupied by the Project Verifier where 

the Services are being undertaken; and 
(ii) permit the third party to inspect applicable information relevant to the quality 

assurance audit. 
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3.10 Access to records 
(a) From the date of this Deed and for a period of seven years following completion of the 

Services, the Project Verifier must, within a reasonable time of any request, give the 
Other Parties access to any records or other documents prepared or generated by or on 
behalf of the Project Verifier arising out of or in connection with the carrying out the 
Services. 

(b) Digital media records are to be provided in both native format and formats with the 
greatest potential for long term survival such as Portable Document Format specialised 
for the preservation of electronic documents (PDF/A-1) or equivalent. 

4. Independence and Confidentiality 
4.1 Project Verifier to be independent 

The Project Verifier warrants to the Other Parties that in performing the Services, it will act: 
(a) independently of the Other Parties; 
(b) honestly, diligently and reasonably; 
(c) with the degree of professional, knowledge, skill, expertise, experience and care which 

would be reasonably expected of an expert professional providing services similar to the 
Services within the construction industry generally and the design and construction of 
major engineering works in particular; and 

(d) within the time prescribed under this Deed or the Project Documents or as anticipated 
by the Contract Program. 

4.2 Confidentiality 
The Project Verifier must keep confidential details of this Deed and all information and 
documents provided to, or by, the Project Verifier relating to the Services, the Project or the 
Project Documents and not provide, disclose or use the information or documents except: 
(a) to the Other Parties; 
(b) for the purposes of performing the Services; 
(c) where required by law or to obtain legal advice on this Deed; or 
(d) with the prior written consent of the Other Parties. 
This obligation will survive completion of the Services or the termination of this Deed. 

5. Obligations of the Other Parties 
5.1 No Interference or Influence 

(a) The Other Parties will not interfere with or attempt to improperly influence the Project 
Verifier in the performance of any of the Services.  The parties acknowledge that any 
communication allowed by this Deed will not of itself constitute a breach of this clause. 

(b) Clause 5.1(a) does not prevent the Other Parties from providing written comments to 
the Project Verifier in respect of the Design Documentation or any other aspect of the 
Contractor's Work. 

5.2 Co-operation by Contractor 
Without limiting or otherwise affecting any of the Contractor's obligations under this Deed or 
the Project Documents, the Contractor must: 
(a) co-operate with and provide the Project Verifier with all information and documents 

necessary or reasonably required by the Project Verifier, or otherwise requested by the 
Project Verifier or directed by RMS;  

(b) allow the Project Verifier to attend all design meetings and procure for the Project 
Verifier access to such premises as may be reasonably necessary to enable the Project 
Verifier to perform the Services or as requested by the Project Verifier or directed by 
RMS, including allowing access to the Construction Site and all places at which the 
Contractor's activities are being undertaken, provided that the Project Verifier must 
comply with the reasonable directions of the Principal Contractor;  
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(c) ensure that Hold Points and Witness Points are included in the Project Plans as required 
by the Project Verifier to enable the Project Verifier to perform the Services; and 

(d) establish, provide, maintain, operate, service and remove, at the Contractor’s cost, the 
site facilities required by the Project Verifier for use by the Project Verifier’s personnel,  
The Project Verifier’s site facilities must be a separate building that adjoins the 
Contractor’s main site administration facilities and must be provided by the Contractor 
to the satisfaction of the Project Verifier, including requirements for all weather car 
parking, covered walkways, office fit out, furnishings, air conditioning, fencing and 
gates, security systems, information technology and communications infrastructure 
(including network computers). The Project Verifier’s site facilities must be available 
for use at least two months prior to the commencement of construction activities on the 
Construction Site and until four months after the Date of Construction Completion. 

5.3 RMS to have no liability 
(a) Each party acknowledges that RMS is not, nor will be taken to have a liability, or to 

have assumed or become (on enforcement of any of their powers or otherwise), liable: 
(i) to any party to this Deed by reason of RMS being a party to this Deed; or 
(ii) for the performance of or failure to perform, any obligation of the Contractor or 

the Project Verifier under this Deed or the Project Documents. 
(b) Without limiting clause 5.3(a), each party acknowledges and agrees that the Project 

Verifier does not have the authority to authorise any non-compliance with the Project 
Documents.  

6. Liability, insurance and indemnity 
6.1 Limitation of liability 

Subject to clause 6.2, the Project Verifier's liability under this Deed, from all claims 
howsoever arising (including negligence and breach of statutory duty) will be limited in 
aggregate to  

6.2 Exclusions 
The limitation of liability in clause 6.1 does not apply to any claims arising out of or in 
connection with any of the following on the part of the Project Verifier or anyone for whom 
it is responsible: 
(a) fraud or criminal conduct; 
(b) wilful misconduct being any conduct, act or omission done or to be done which results 

from conscious, reckless or intentional indifference to any provision of this Deed or the 
rights or welfare of, or the foreseeable harmful consequences to, those who are or may 
be affected by that conduct, act or omission; or 

(c) gross negligence being any negligent act or omission which the Project Verifier knew, 
or ought reasonably to have been aware, would result in substantial losses being 
incurred by, or substantial harmful consequences being suffered by, another party to the 
Deed. 

6.3 Insurances 
The Project Verifier must from the date of the Project Deed effect and maintain the policies 
of insurance listed in Schedule 12G to this Deed: 
(a) on the terms;  
(b) for the types; 
(c) for the periods; and 
(d) for the sums, 

specified in Schedule 12G to this Deed. 

6.4 Notice of matter affecting insurance 
The Project Verifier must notify the Other Parties of any: 
(a) occurrence of an event that may give rise to a claim against any of the insurance policies 

obtained and maintained under, or as required by, this Deed; and  
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(b) notice of any claim or subsequent proceeding or action and developments concerning 
the claim, 

as soon as possible, and in any case no later than 2 business days after becoming aware of 
any such event or circumstance. 

6.5 Provision of information 
Before the Project Verifier starts any work for or in connection with this Deed and whenever 
requested in writing by any of the Other Parties, the Project Verifier must supply proof that 
all insurance policies which the Project Verifier is required to effect and maintain under this 
Deed (including insurance policies required to be taken out by subcontractors) are current.  
If a notification is made pursuant to clause 6.4 of this Deed, the Project Verifier must provide 
all information reasonably requested by any of the Other Parties, and comply with all 
reasonable requests made by any of the Other Parties, in relation to the occurrence, claim, 
demand or circumstance the subject of the notice. 

6.6 Subcontractors insurance 
The Project Verifier must ensure that any subcontractor engaged by the Project Verifier who 
is not covered by the professional indemnity policy of insurance effected and maintained by 
the Project Verifier, effects and maintains a professional indemnity policy of insurance on 
terms, for the period and for the sum specified in Schedule 12G to this Deed. 

6.7 Obligations unaffected by insurance 
The requirement to effect and maintain insurance in this clause 6 does not limit the liability 
or other obligations of the Project Verifier under this Deed. 

6.8 Indemnity 
Subject to clause 6.1, the Project Verifier is liable for and indemnifies each Other Party 
against any liability, loss, claim, expense or damage which they may pay, suffer or incur in 
respect of: 
(a) any damage to or loss of property; or 
(b) death of or injury to any person, 
insofar as the liability, loss, claim, expense or damage arises out of the negligent act, error or 
omission of the Project Verifier, its employees, agents, subcontractors or consultants. 

7A Termination where no further stage 
7A.1 Notice of termination 

RMS may unilaterally terminate this Deed by notice in writing served on the Project Verifier 
at or about the same time that RMS terminates the Project Deed under clause 21.6 of the 
Project Deed, pursuant to clause 1A(e)(ii) of the Project Deed. 

7A.2 Consequences of termination 
Where RMS terminates this Deed under this clause 7A: 
(a) clauses 7.1 to 7.9 will not apply; 
(b) the appointment of the Project Verifier will terminate on the date specified in the notice 

issued under clause 7A.1; 
(c) on or before the date of termination of the appointment of the Project Verifier, the 

Project Verifier must deliver up to RMS all books, records, drawings, specifications and 
other documents in the possession, custody or control of the Project Verifier relating to 
the Services; 

(d) the Project Verifier acknowledges that RMS has the right to use all such documents for 
the purposes of the Project Documents and the Project; 

(e) the Project Verifier is only entitled to be paid by the Contractor the proportion of the 
Fee for Services performed up to the date of the termination and will have no other right 
to payment; and 

(f) termination under this clause 7A will be without prejudice to any claim which one or 
both of the Other Parties may have in respect of any breach of the terms of this Deed 
which occurred prior to the date of termination. 
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7A.3 Application of clause 7A 
This clause 7A: 
(a) subject to clause 7A.2(a), does not limit the Other Parties' rights under clause 7.1 to 7.9; 
(b) does not apply to any termination of this Deed other than in the circumstances referred 

to in clause 7A.1; and 
(c)     will survive the termination of this Deed under clause 7A.1. 

7. Termination of appointment 
7.1 Notice of termination 

The Other Parties may jointly terminate this Deed by notice in writing served on the Project 
Verifier if: 
(a) the Project Verifier is in breach of this Deed and the breach is not remediable in the 

reasonable opinion of the Other Parties; 
(b) the Project Verifier is in breach of this Deed and the breach, being remediable in the 

reasonable opinion of the Other Parties, has not been remedied within 7 days of the 
service by the Other Parties of a notice specifying the breach and requiring the breach to 
be remedied; 

(c) an Insolvency Event occurs in relation to the Project Verifier; or 
(d) the Other Parties in their absolute discretion for any reason whatsoever serve on the 

Project Verifier a notice of termination of this Deed, on a date specified in the notice, 
being not less than 21 days after the date of issue of the notice. 

7.2 Prior agreement on replacement 
Prior to serving a notice under clause 7.1, RMS and the Contractor must have agreed upon 
another person to act as a replacement for the Project Verifier. 

7.3 Termination 
Where a notice is served on the Project Verifier under clause 7.1, the appointment of the 
Project Verifier will terminate upon the earlier of: 
(a) the date specified in the notice issued under clause 7.1; or 
(b) the appointment of a replacement for the Project Verifier. 

7.4 Delivery of documents 
Upon the date of termination of the appointment of the Project Verifier, the Project Verifier: 
(a) must deliver up to the Other Parties or to such other person as the Other Parties may 

direct, all books, records, drawings, specifications and other documents in the 
possession, custody or control of the Project Verifier relating to the Services; and 

(b) acknowledges that the Other Parties have the right to use all such documents for the 
purposes of the Project Documents and the Project. 

7.5 Reasonable assistance 
Where the Other Parties give a notice of termination under clause 7.1, the Project Verifier 
must provide full assistance to the Other Parties and any replacement for the Project Verifier 
appointed in order to enable such replacement to be in a position to perform the Services with 
effect from the appointment of such replacement. 

7.6 Payment until date of termination 
Where this Deed is terminated under clause 7.1(d), the Project Verifier is only entitled to be 
paid by the Contractor the proportion of the Fee for Services performed up to the date of the 
termination. 

7.7 Termination without payment 
Termination of this Deed will be without prejudice to any claim which one or both of the 
Other Parties may have in respect of any breach of the terms of this Deed which occurred 
prior to the date of termination. 
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7.8 Survive termination 
This clause 7 will survive the termination of this Deed by the Other Parties under clause 7.1. 

7.9 Rights upon Termination 
If this Deed is terminated pursuant to clauses 7.1(a) to 7.1(c), the parties' remedies, rights and 
liabilities will be the same as they would have been under the Law governing the Deed had 
the Project Verifier repudiated the Deed and the Other Parties elected to treat the Deed as at 
an end and recover damages. 

8. Expenses, Stamp Duty and GST 
8.1 Expenses 

Except as otherwise provided in this Deed, each party will pay its own costs and expenses in 
connection with the negotiation, preparation, execution, and performance of this Deed. 

8.2 Stamp Duties 
(a) The Contractor must: 

(i) pay all stamp duties (apart from financial institutions duties or bank account 
debit taxes which will lie between the parties as they fall) and any related fines 
and penalties in respect of this Deed, the performance of this Deed and each 
transaction effected by or made under or pursuant to this Deed; and 

(ii) indemnify each other party against any liability arising from failure to comply 
with clause 8.2(a)(i). 

(b) The Contractor is authorised to make any application for and retain the proceeds of any 
refund due in respect of any stamp duty paid under this clause. 

8.3 GST 
(a) Notwithstanding any other provision of this Deed, any amount payable for a supply 

made under this Deed which is calculated by reference to a cost, expense or other 
amount paid or incurred by a Party will be reduced by an amount equal to any input tax 
credits to which that party is entitled to in respect of that cost, expense or other amount. 

(b) If GST becomes payable on any supply made by a party (the "Supplier") under or in 
connection with this Deed: 

(i) any amount payable or consideration to be provided under this Deed for that 
supply ("Agreed Amount") is exclusive of GST; 

(ii) an additional amount will be payable by the party to whom that supply is made 
(the "Recipient"), equal to the amount of GST payable on that supply as 
calculated by the Supplier in accordance with the GST law and payable at the 
same time and in the same manner as for the Agreed Amount; and 

(iii) the Supplier will provide a tax invoice (or equivalent documentation which 
complies with the GST law) to the Recipient in respect of that supply, no later 
than the time at which the Agreed Amount for that supply is to be provided 
under this Deed. 

(c) If, for any reason, the GST payable by the Supplier in respect of a supply it makes under 
this Deed (incorporating any increasing adjustments or decreasing adjustments relating 
to that supply) varies from the additional amount it receives from the Recipient under 
sub-clause (b) in respect of that supply, the Supplier will provide a refund or credit to or 
will be entitled to receive the amount of this variation from the Recipient (as 
appropriate).  The payment of the variation amount by the Supplier or the Recipient 
under this clause (as the case may be) must be paid within 14 days of that party 
becoming aware of the variation in the amount of GST payable.  Where an adjustment 
event occurs in relation to a supply, the Supplier will issue an adjustment note to the 
Recipient in respect of that supply within 14 days after becoming aware of that 
adjustment event occurring. 

(d) If the Recipient is dissatisfied with any calculation to be made by the Supplier under 
this clause, the Recipient may, at its own expense and after notifying the Supplier 
accordingly, refer the matter to an independent expert nominated by the President of the 
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Institute of Chartered Accountants for expert determination, which will be final and 
binding on all parties.  The expert will act as an expert and not as an arbitrator and will 
take into account the terms of this Deed, the matters required to be taken into account 
by the Supplier under this clause and any other matter considered by the expert to be 
relevant to the determination. 

9. Miscellaneous 
9.1 Further acts 

Each party will promptly do and perform all further acts and execute and deliver all further 
documents (in form and content reasonably satisfactory to that party) required by law or 
reasonably requested by any other party to give effect to this Deed. 

9.2 Notices 
Any notices contemplated by this Deed: 
(a) must be in writing; 
(b) must be addressed as shown below: 

Name: Roads and Maritime Services  
Address: 22, Ennis Road, Milsons Point, NSW 2061  
Fax no: Not used 
Email:  Jeff.MCCARTHY@rms.nsw.gov.au  
For the attention of: Director, Infrastructure Development 
 
with a copy to: 
 
Name: RMS Representative  
Address: 27-31 Argyle Street, Parramatta NSW, 2150  

(for delivery by hand) 
 PO Box 973, Parramatta 2124 

(for delivery by post) 
Fax no: +61 2 8849 2918   
Email: Peter.Ross@rms nsw.gov.au   
For the attention of: Peter Ross, Principal Manager, RMS Representative 
 
Name: Lendlease Engineering Pty Ltd  
Address: Level 14 Tower Three, International Towers, Sydney Exchange 

Place, 300 Barangaroo Avenue, Barangaroo NSW 2000 
Fax no: (02) 9499 0470  
Email: adrian.pearse@lendlease.com  
For the attention of: Adrian Pearse  
 
Name: Jacobs Group (Australia) Pty Ltd  
Address: 100 Christie Street, St Leonards NSW 2065  
 (PO Box 164 St Leonards NSW 2065) 
Fax no: 02 9928 2500 
Email: scott mckee@jacobs.com  
For the attention of: Scott McKee  
(or as otherwise notified by that party to the other party from time to time); 

(c) must be signed by the party making the communication or (on its behalf) by the solicitor 
for, or by any attorney, director, secretary, or authorised agent of, that party; 

(d) must be delivered or posted to the relevant address, or sent by fax to the number, of the 
addressee, in accordance with clause 9.2(b); and 
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(e) will be deemed to be received by the addressee: 
(i) (in the case of post) on the third business day after the date of posting to an 

address within Australia, and on the fifth business day after the date of posting to 
an address outside Australia; 

(ii) (in the case of fax) at the local time (in the place of receipt of that fax) which 
then equates to the time at which that fax is sent as shown on the transmission 
report which is produced by the machine from which that fax is sent and which 
confirms transmission of that fax in its entirety, unless that local time is a non 
business day, or is after 5.00pm on a business day, when that communication 
will be deemed to be received at 9.00am on the next business day; and 

(iii) (in the case of delivery by hand) on delivery at the address of the addressee as 
provided in clause 9.2(b), unless that delivery is made on a non business day, or 
after 5.00pm on a business day, when that communication will be deemed to be 
received at 9.00am on the next business day, 

and where "business day" means a day (not being a Saturday or Sunday) on which 
banks are generally open for business in the place of receipt of that communication. 

(f) Any notice contemplated by this deed to be given to RMS must be delivered to RMS 
address or sent by facsimile in accordance with clause 9.2(b). 

(g) Subject to clause 9.2(f), the party making the communication may give any notice 
contemplated by this deed to be given to other parties by email, to the relevant email 
address in accordance with clause 9.2(b) or to a new email address which one party 
notifies to the other parties in writing from time to time. 

(h) A notice given by email is taken to have been received on the next business day after 
the day on which the email was issued, provided the sender does not receive notification 
that the email was not successfully received in the recipient's inbox. 

9.3 Jurisdiction 
(a) Each party irrevocably submits to the non-exclusive jurisdiction of the courts of New 

South Wales, and the courts competent to determine appeals from those courts, with 
respect to any proceedings which may be brought at any time relating in any way to this 
Deed. 

(b) Each party irrevocably waives any objection it may now or in the future have to the 
venue of any proceedings, and any claim it may now or in the future have that any 
proceedings have been brought in an inconvenient forum, where that venue falls within 
clause 9.3(a). 

9.4 Amendments 
This Deed may only be varied by a document signed by or on behalf of each of the parties. 

9.5 Assignment 
No party to this Deed may assign, novate or otherwise transfer any of its rights or obligations 
under this Deed without the prior written consent of each other party to this Deed. 

9.6 Waiver 
(a) Failure to exercise or enforce or a delay in exercising or enforcing or the partial exercise 

or enforcement of any right, power or remedy provided by law or under this Deed by 
any party will not in any way preclude, or operate as a waiver of, any exercise or 
enforcement, or further exercise or enforcement of that or any other right, power or 
remedy provided by law or under this Deed. 

(b) Any waiver or consent given by any party under this Deed will only be effective and 
binding on that party if it is given or confirmed in writing by that party. 

(c) No waiver of a breach of any term of this Deed will operate as a waiver of any breach of 
that term or of a breach of any other term of this Deed. 

9.7 Consents 
Any consent or approval referred to in, or required under, this Deed from any party may be 
given or withheld, or may be given subject to any conditions as that party (in its absolute 
discretion) thinks fit, unless this Deed expressly provides otherwise. 
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9.8 Counterparts 
This Deed may be executed in any number of counterparts and by the parties on separate 
counterparts.  Each counterpart constitutes the agreement of each party who has executed and 
delivered that counterpart. 

9.9 Indemnities 
Each indemnity in this Deed is a continuing obligation, separate and independent from the 
other obligations of the parties, and survives termination, completion or expiration of this 
Deed. 
It is not necessary for a party to incur expense or to make any payment before enforcing a 
right of indemnity conferred by this Deed. 

9.10 Entire agreement 
To the extent permitted by law, in relation to the subject matter of this Deed, this Deed: 
(a) embodies the entire understanding of the parties and constitutes the entire terms agreed 

upon between the parties; and 
(b) supersedes any prior agreement (whether or not in writing) between the parties. 

9.11 No representation or reliance 
(a) Each party acknowledges that no party (nor any person acting on its behalf) has made 

any representation or other inducement to it to enter into this Deed, except for 
representations or inducements expressly set out in this Deed. 

(b) Each party acknowledges and confirms that it does not enter into this Deed in reliance 
on any representation or other inducement by or on behalf of any other party, except for 
any representation or inducement expressly set out in this Deed. 

9.12 Relationship of the parties 
(a) The relationship between and among the parties to this Deed will not be that of partners 

or joint venturers and nothing herein contained will be deemed to constitute a 
partnership or joint venture among them and no party will have authority or power to 
act unilaterally as agent for the other. 

(b) It is understood that the Project Verifier is acting as an independent contractor for the 
Other Parties and therefore, the Project Verifier is not authorised to enter into any 
binding obligations on behalf of either or both of the Other Parties. 

9.13 Replacement Body Interpretation 
If an authority or body referred to in this Deed: 
(a) is reconstituted, renamed or replaced or if its powers or functions are transferred to 

another organisation; or 
(b) ceases to exist,  
this Deed is deemed to refer to that organisation which serves substantially the same purpose 
or object as the former authority or body. 

9.14 Severance 
If at any time any provision of this Deed is or becomes illegal, invalid or unenforceable in 
any respect under the law of any jurisdiction, that will not affect or impair: 
(a) the legality, validity or enforceability in that jurisdiction of any other provision of this 

Deed; or 
(b) the legality, validity or enforceability under the law of any other jurisdiction of that or 

any other provision of this Deed. 

9.15 Moratorium Legislation 
To the fullest extent permitted by Law, the provisions of all Laws which at any time operate 
directly or indirectly to lessen or affect in favour of a party any obligation under this Deed, or 
to delay or otherwise prevent or prejudicially affect the exercise by a party of any right, 
power or remedy under this Deed or otherwise, are expressly waived. 
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9.16 Civil Liability Act 
(a) It is agreed that the operation of Part 4 of the Civil Liability Act 2002 (NSW) is 

excluded in relation to all and any rights, obligations and liabilities under this Deed 
whether such rights, obligations or liabilities are sought to be enforced as a breach of 
contract or a claim in tort or otherwise. 

(b) Without limiting the generality of clause 9.16(a) it is further agreed that the rights, 
obligations and liabilities of the parties (including those relating to proportionate 
liability) are as specified in this Deed and not otherwise whether such rights, obligations 
and liabilities are sought to be enforced by a claim in contract, tort or otherwise. 
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 Schedule 12B - Project Verifier Services 
 

1. Project Deed functions 
The Project Verifier must discharge the functions, obligations, duties and services which the 
Project Documents contemplate will be discharged by the Project Verifier, which include the 
following: 
(a) functions, obligations, duties and services identified in the Project Deed (where the 

clause references below are to clauses in the Project Deed): 
Clause 2.4(a)(i)  Independently verify in accordance with this Deed that: 

(a) the Project Works; and  
(b) the relevant elements of the Temporary Works identified in 

Item 13B of Schedule 1 of the Project Deed, 
comply with the requirements of the Project Deed; 

Clause 2.4(a)(ii)  Make determinations on matters that the Project Deed expressly 
requires be determined by the Project Verifier; 

Clause 2.4(c)   Receive all information and documents, attend all design meetings, 
obtain access to such premises as may be necessary or reasonably 
required for the performance of the obligations of the Project 
Verifier under this Deed and insert Hold Points or Witness Points in 
the Project Plans and designate the Authority to release the Hold 
Points; 

Clause 2.4(d)   Execute and provide certificates in the form of: 
(a) Schedule 14 every 3 months from the date of the Project Deed 

until, and at, Construction Completion;  
(b) Schedule 16 as a condition precedent to Construction 

Completion; 
(ba)  Schedule 16A as a condition precedent to Interface Milestone 

Completion; 
(c) Schedule 17 on request in connection with the rectification of 

particular Defects nominated by RMS Representative; and 
(d) Schedule 18 upon the expiry of the last Defects Correction 

Period;  
Clause 2.5(d)(ii)B Receive from the Proof Engineer a copy of a comprehensive report 

on the independent assessment of all factors influencing the final 
integrity of elements of the Project Works and associated Temporary 
Works; 

Clause 3.1(d)   Attend preliminary start-up and construction start-up workshop; 
Clause 3.2(b)   When required by RMS Representative, attend weekly Construction 

Site meetings;  
Clause 3.3(b)   When required by RMS Representative or the Project Director, 

attend Evaluation Meetings; 
Clause 3.4   When required by RMS Representative, attend meetings of the 

Project Control Group; 
Clause 3.6(a)   Attend meetings of the Project Design Group;  
Clause 3.8(c)   Receive each Project Plan; 
Clause 3.8(e)   Receive each amended Project Plan; 
Clause 3.8(g)(ii)  Receive each further developed, amended or updated Project Plan; 
Clause 3.8(i)   Receive each compliant Project Plan; 
Clause 3.12(c) Review the Aboriginal Participation Report;  
Clause 5.1(c)(i)  Monitor the preparation of, and review and comment on, the 
   Approval Related Documentation prepared by the Contractor; 
Clause 5.1(c)(ii)  Receive all Approval Related Documentation; 



Schedule 12:  Deed of Appointment of Project Verifier 

IC-DC-C91-2  
D&C Project Deed Schedules Ed 1/Rev 25, June 2016 Page 86 
ME_127148796_34 

Clause 5.1(c)(iii)  Consult (if necessary or desirable) with the Contractor and comment 
   on the Approval Related Documentation; 
Clause 5.1(c)(v)  If necessary or desirable, request and receive information from the 
   Contractor in order to review and consider the Approval Related 
   Documentation; 
Clause 11.2(a)(ii)  Observe, monitor, audit and test all aspects of quality in the 

Contractor's Work and the durability of the Project Works to verify 
compliance with the requirements of the Project Deed; 

Clause 11.2(a)(iii)  Review and assess the quality of the Contractor's Work, and the 
durability of the Project Works to verify the Contractor's compliance 
with the requirements of the Project Deed; 

Clause 11.2(b)(ii)  Receive reports on quality issues from the Quality Manager; 
Clause 11.2(d)  Audit and review each revision of the Quality Plan within 14 days of 

submission of the plan to RMS Representative; 
 
Clause 12.2(b)  Review, comment on and monitor the design performance of the 

Contractor in accordance with clause 12.2 of the Project Deed; 
Clause 12.2(d) Receive Design Documentation;  
Clause 12.2(h)  Verify the Final Design Documentation (and any amended versions 

of Final Design Documentation): 
(a) comply with the Project Deed including the Scope of Works 

and Technical Criteria (and in particular the durability and 
design life requirements); and 

(b) are documented to enable construction in compliance with the 
Project Deed (including to the extent applicable in respect of 
the correction of Defects), 

by providing design verification in the form of Schedule 15 to the 
Project Deed attaching a register of drawings the subject of the 
verification. Any comments or conditions stated in such verification 
must only be minor in nature (for example, correcting incorrect 
drawing references).  For the avoidance of doubt, such comments or 
conditions must not relate to any aspect of the Design 
Documentation that may impact or adversely effect the performance 
or the functional integrity of the Works; 

Clause 12.2(ha)  Verify the IFC Design Documentation (and any amended versions of 
IFC Design Documentation) by providing design verification in the 
form of Schedule 15 to the Project Deed attaching a register of 
drawings the subject of the verification.  Such verification must not 
be subject to any comments or conditions (whether minor or 
otherwise);  

Clause 14.5(d)(ii) Execute and provide a certificate to RMS Representative in the form 
of Schedule 14 to the Project Deed as a condition precedent to RMS 
Representative issuing a notice to the Contractor under clause 
14.5(b)(i) of the Project Deed;  

Clause 17.1(a)  Receive subsidiary programs for all activities to be undertaken in 
carrying out the Contractor's Work (including procurement of goods 
and materials); 

Clause 17.1(d)  Receive reviewed and updated Contract Programs and Subsidiary 
Contract Programs along with the reports required by section 24.1.1 
of the Contractor Documentation Schedule; 

Clause 18.2(c)(iii)  Verify in the form of Schedule 13 of the Project Deed that the parts 
of the Contractor's Work claimed for payment comply with the 
requirements of the Project Deed, for each progress claim made by 
the Contractor under clause 18.2(a) of the Project Deed; 

(b) verify any: 
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 (i) Foreign Sourced Design; and  
 (ii) Foreign Sourced Components (excluding undertaking overseas monitoring and 

verification);  
(c) otherwise discharge the role, functions, obligations, duties and services of the Project 

Verifier under the Project Deed, including those identified in the Scope of Works and 
Technical Criteria; and 

(d) become familiar with the role, functions, obligations, duties and services (express or 
implied) under the Project Deed of the "Project Verifier" and review information made 
available to the Project Verifier by the Other Parties in order to become fully acquainted 
with the Project. 

2. General 
The Project Verifier must also discharge the following functions, obligations, duties and 
services: 
(a) attend meetings and report as required from time to time by the Other Parties; 
(b) carry out any additional services in relation to the Project as jointly directed in writing 

by the Other Parties; and 
(c) undertake, as a minimum, the surveillance listed in Schedule 12E. 

3. Initial Services 
For the avoidance of doubt, prior to the Staged Commencement Date, the Services are limited 
to the Initial Services and the Contractor's Work in connection with the Works prior to the 
Staged Commencement Date. 
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Schedule 12C - Payment Schedule 
 

1.  Payment claim 
At the end of each month after the date of the Project Deed, the Project Verifier must submit 
to the Contractor a claim for payment on account of the Fee: 
(a) setting out the value of the Services performed in accordance with this Deed during the 

relevant month; 
(b) calculated in accordance with this Payment Schedule; and 
(c) in such form and with such details and supporting documentation as the Contractor may 

reasonably require, 
(Payment Claim). 
The Project Verifier must, at the time of submission of its Payment Claim to the Contractor, 
provide a copy of the Payment Claim to RMS Representative. 

2. Payment 
The Contractor must, within 30 days after receipt of the Payment Claim for the month, pay 
the Project Verifier that portion of the Fee attributable to the Services performed during the 
month. 

3.  Notification of disputed amounts 
The Contractor must pay the Project Verifier any amount included in a Payment Claim which 
it does not dispute.  If the Contractor disagrees with an amount included in the Payment 
Claim, the Contractor must within 10 Business Days after receipt of the relevant Payment 
Claim notify the Project Verifier and RMS Representative in writing of the reasons for any 
amount which is disputed.  If the Contractor fails to give any such notice, the Contractor must 
pay the Project Verifier the amount claimed by the Project Verifier in the Payment Claim. 

4.  The Fee 
(a) The Fee consists of the following components: 

(i) a lump sum of  exclusive of GST for the Design Verification Services; 
and 

(ii) a lump sum of  exclusive of GST for the Construction Verification 
Services,  

subject to adjustment in accordance with clauses 4(b) or 4(c) below (as the case may 
be). 

(b) Where: 
(i) there has been a significant delay to the performance of the Construction 

Verification Services having regard to the Contract Program; 
(ii) the Date of Construction Completion occurs after the Date for Construction 

Completion as at the date of the Project Deed; and  
(iii) clause 17.6(a)(ii) of the Project Deed applies, 

the lump sum referred to in clause 4(a)(ii) will be adjusted by the amount (A) 
determined under and in accordance with clause 17.6(a)(ii) of the Project Deed. 

(c) In addition to clause 4(b), adjustments will be made to the lump sums referred to in 
clause 4(a) in accordance with:  

(i) the appropriate rates set out in the Schedule of Rates in clause 6 of this Payment 
Schedule; and 

(ii) the disbursements set out in clause 7 of this Payment Schedule, 
for reasonable increases or decreases in the cost to the Project Verifier of performing the 
Design Verification Services and/or the Construction Verification Services which arise 
as a result of (without double counting): 

(iii) a Variation directed by RMS Representative under the Project Deed; 
(iv) any re-verification of previously certified design packages due to changes in 

Design Documentation.  In relation to the re-verification of any design packages 
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9.  GST 
All lump sums, rates and amounts in this Payment Schedule exclude GST. 
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Schedule 12D - Initial Verification and Monitoring Plan 
 

Part 1 

Sch 12D Initial 
Verification and Mo  

 
 
The Initial Verification and Monitoring Plan which consists of the Jacobs Group (Australia) Pty 
Limited document titled: 

The Northern Road Upgrade Stage 3 North Project 
Initial Verification and Monitoring Plan 
Project Delivery Plan 
4 May 2016 

is included as an electronic file in Exhibit F 
 

 

Part 2 
No additional matters required to be addressed 
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Schedule 12F - Minimum Requirements  
 

The Verification and Monitoring Plan must, as a minimum, address and detail: 
(a) the management team structures, positions, nominated personnel and subcontractors to be 

engaged on and off the Construction Site and the roles and tasks of the nominated personnel and 
subcontractors; 

(b) the minimum skill, expertise and experience levels of each position and details of personnel 
resource levels; 

(c) the Project Verifier's internal and external lines of authority, communication and reporting, 
including those with RMS Representative and the Contractor; 

(d) the identification of delegated authorities of the Project Verifier's personnel, including 
identification of personnel with delegated authority to execute certificates on behalf of the 
Project Verifier; 

(e) the proposed timing of progressive performance of the Services, including the timing for 
conducting audits of Project Plans and other aspects of the Contractor's Work; 

(f) Hold Point and Witness Point requirements, including the identification of all Witness Points and 
Hold Points required by the Project Verifier, in the form of a schedule which identifies all Hold 
Points to be released by the Project Verifier; 

(g) the Project Verifier's comprehensive plans for: 
A. continual observation, monitoring, auditing, reviewing, assessment and testing of the 

Contractor’s compliance with design and construction obligations, including methodology 
for certification of Design Documentation;  

B. without limiting paragraph (g)A, continual observation, monitoring, auditing, reviewing, 
assessment and testing of the quality and durability of the Project Works and the 
Temporary Works to determine, verify and ensure the Contractor’s compliance with the 
requirements of the Project Deed;  

C. audit and surveillance, including identification of resources, methodology, scope, levels 
of surveillance, inspection, testing and survey; and 

D. off-site surveillance of critical activities, including precasting yards, concrete production 
plants and steel fabrication; 

(h) the Project Verifier's strategies, processes, methodologies and procedures for: 
A. reviewing and assessing the Project Plans; 
B. addressing environmental monitoring and protection; 
C. audit, surveillance and monitoring of the Contractor’s design and construction activities, 

including the processes used for determining the levels and scope of surveillance of the 
Contractor’s design and construction activities, including in relation to occupational 
health and safety; 

D. identifying and managing the Project Verifier's work to be subcontracted, including 
quality, reporting and communication aspects of the work;  

E. ensuring that the Contractor has addressed all issues of review, comment and consultation 
with RMS in relation to Design Documentation and construction; and 

F. risk management of the work covered by items B, C and D above; and 
(i) the Project Verifier's strategies, systems, procedures, processes, methodologies and reporting 

protocols to be applied to achieve and satisfy the following requirements: 
A. verification of the quality and quantum of work the subject of progress claims made by 

the Contractor in order to provide the certificate in the form of Schedule 13 to the Project 
Deed; 

B. verification of the Contractor's processes for ongoing checking of testing, calibration and 
parallel testing to check compliance and test error; 

C. verification of the Contractor's interface issues between processes and elements and 
Project Plans; 

D. verification of the Contractor's processes for the control of Subcontractors; 
E. verification of the Contractor’s processes for environmental monitoring and protection; 
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F. verification of the Contractor's processes to address safety in design issues; 
G. verification of the Contractor’s processes to ensure that durability is incorporated into all 

aspects of the design and construction of the Project Works; 
H. verification of the Contractor's processes to address constructability issues;  
I. verification of the Contractor’s processes to address survey management; and 
J. verification of the rectification by the Contractor of non-conformities. 
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is earlier). Compensation legislation.   

Definitions and Notes:  

1. Approved insurer means: 

(a) an Australian registered insurance company which is approved by the Australian 
Prudential Regulatory Authority (APRA) to conduct general insurance business in 
Australia; or  

(b) Lloyds Underwriters; or 

(c) a Treasury Managed Fund insurance scheme with the NSW State Government; or 

(d) the Comcover insurance scheme for the Australian Federal Government. 

 

Note that where the insurance risk is insured by an insurer not listed in Note 1(a) or 1(b) then 
a ‘fronting’ placement is acceptable from an insurer list in Note 1(a) or 1(b). 

 
2. Insurances policies must be subject to the laws of Australia (or an Australian State or 

Territory) and their courts. 
 
3. A cross liability clause operates as if there was a separate policy of insurance covering each 

of the insured. This means that the insurer provides each party named on the insurance policy 
access to the limit of liability, subject to the overall limit under the policy. 

 
4. A waiver of subrogation clause is where the Insurers agree to waive all rights of subrogation 

that they may have or acquire against RMS where required to do so under the contract. 
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2.2 Project Verifier's Representative for the Design 
Verification Services 
 The Project Verifier’s Representative for the Design Verification Services must possess 

a recognised qualification relevant to the position and the Services and have at least five 
years experience in the design project verification of large projects similar to the Project 
Works, Temporary Works and Contractor’s Work and at least 20 years of experience in 
the design of major road projects. 

2.3 Project Verifier's Representative for the 
Construction Verification Services 
 The Project Verifier’s Representative for the Construction Verification Services must 

possess a recognised qualification relevant to the position and the Services and have at 
least five years experience in the construction project verification of large projects 
similar to the Project Works, Temporary Works and Contractor’s Work and at least 20 
years of experience in construction including strong experience in road and bridge 
construction.   

2.4 Senior Project Engineer – Civil and Structural Works 
Construction   

 The senior project engineer – civil and structural works construction must possess a 
recognised qualification relevant to the position and the Services and have at least three 
years experience in the construction project verification of large projects similar to the 
Project Works, Temporary Works and Contractor’s Work and at least 15 years of 
experience in construction including strong experience in road and bridge construction. 

2.5 Project Engineer – Civil Works Construction  
 The project engineer – civil works construction must possess a recognised qualification 
relevant to the position and the Services and have experience in construction project 
verification of large projects similar to the Project Works, Temporary Works and 
Contractor’s Work and at least 10 years of experience in civil construction including 
strong experience in road construction.  

2.6 Project Engineer – Structural Works Construction 
 The project engineer – structural works construction must possess a recognised 
qualification relevant to the position and the Services and have experience in 
construction project verification of large projects similar to the Project Works, 
Temporary Works and Contractor’s Work  and at least 10 years of experience in the 
construction of structures including experience in structures construction.  

2.7 Surveillance Officer – Civil Works Construction   
 The surveillance officer – civil works construction must have at least 15 years of 
experience in the civil engineering construction industry and at least 10 years in 
surveillance of roadworks construction, including rigid and flexible pavements, 
drainage, earthworks, asphalting, and spray sealing.  

2.8 Surveillance Officer – Structural Works Construction   
 The surveillance officer - structural works construction must have at least 15 years of 
experience in the civil engineering construction industry and at least 10 years in 
surveillance of the consturction of structures, including piling, concrete work, 
precasting, prestressing, steel fabrication and erection.  

2.9 Surveillance Officer – Survey Construction 
The surveillance officer – survey construction must hold as a minimum a Diploma in 
Surveying qualification, or recognised equivalent, from a recognised tertiary institution 
and have at least 7 years of experience in the construction industry of road works and 
bridgeworks and a thorough understanding and knowledge of Roads and Maritime 
Services QA Specification G71 and D&C G71. 
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2.10 Document Controller/Site Administrative Assistant  
The Document Controller/Site Administrative assistant must have experience in 
document control and site administration on major civil engineering projects. 
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Executed as a deed. 
 

Signed Sealed and Delivered by  
 
as an authorised delegate of Roads and Maritime 
Services 
(ABN 76 236 371 088) in the presence of: 
 
 

   
 
 
Signature 
 
 
 
Name 

    
 
Signature of Witness 
 
 

   

 
Name of Witness in full 
 

 
Executed for Lendlease Engineering Pty 
Limited (ABN 40 000 201 516) by its attorneys in 
accordance with Lendlease Engineering Power of 
Attorney dated 30 November 2016 registered number                     
book number                      in the presence of: 

 Each attorney by signing attests that no notice 
of revocation or amendment of such Power of 
Attorney has been received 

   
Signature of witness  Signature of attorney 

  GAVIN REYMOND 
Name of witness (print)  Name of attorney (print) 

   
Signature of witness  Signature of attorney 

  CRAIG LASLETT 
Name of witness (print)  Name of attorney (print) 

 
Executed by Jacobs Group (Australia) Pty 
Limited (ABN 37 001 024 095) in accordance 
with s.127 of the Corporations Act 2001 (Cth) 
 
 

   
 

    
 
Signature of Director 
 
 

   
Signature of Secretary/other Director 

 
Name of Director in full 

 
Name of Secretary/other Director in full 
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Schedule 13 

Project Verifier's Certificate – 
Payment Claim 
(clauses 18.2(ba)(i)B. and 18.2(c)(iii)) 

 

Western Sydney Infrastructure Plan – The Northern Road 
Upgrade – Stage 3 North Project ("Project") 
 
To: RMS Representative 

From: [Insert Project Verifier's name]  
(ABN [Insert Project Verifier's ABN]) 
("Project Verifier") 

 

In accordance with the terms of clause 18.2(c)(iii) of the deed between Roads and Maritime Services 
and Lendlease Engineering Pty Ltd (ABN 40 000 201 516) ("Contractor") dated in or about 
December 2016 with respect to the Project, we hereby certify that all work the subject of the attached 
progress claim by the Contractor for [insert month][insert year] has been executed and is in 
accordance with the requirements of the deed, including the Scope of Works and Technical Criteria, 
subject to the following: 
 

[If applicable, insert details of any exceptions]. 
 
 
 
...................................................................................... 
Signed for and on behalf of 
[Insert Project Verifier's name] 
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Schedule 14 

Project Verifier's Certificate – 
Progressive and at Construction 
Completion  
(clause 2.4(d)(i), clause 14.5(d)(ii) (when applicable) and clause 23.2 (definition of "Final 
Completion"))  

 

Project Verifier's Certificate – Progressive  

Western Sydney Infrastructure Plan – The Northern Road 
Upgrade – Stage 3 North Project ("Project") 
 

To: RMS Representative 

From: [Insert Project Verifier's name]  ABN [Insert Project Verifier's ABN]  
("Project Verifier") 

 

In accordance with the terms of clause 2.4(d)(i) of the deed between Roads and Maritime Services and 
Lendlease Engineering Pty Ltd (ABN 40 000 201 516) ("Contractor") dated in or about December 
2016 with respect to the Project, we hereby certify that to the extent any of the activities referred to 
below occurred, or should have occurred, between the following dates [insert date]: 
(a) the Contractor's quality system under clause 11.1 of the deed was in accordance with RMS 

D&C Q6 and AS/NZS ISO 9001:2008 Quality Systems - Model for Quality Assurance in 
Design, Development, Production, Installation and Servicing; 

(b) the Contractor has complied with and satisfied the requirements of RMS D&C Q6; 
(c) Subcontractors' quality systems which form a part of the Contractor's quality system have 

been in accordance with AS/NZS ISO 9001:2008; 
(d) the release of Hold Points has been undertaken in accordance with the deed; 
(e) the design, construction, inspection, repairs and monitoring by the Contractor has been 

undertaken in accordance with the deed, including the Scope of Works and Technical 
Criteria; 

(f) not used;  
(g) not used; and  
(h) that documentation has been recorded and submitted to RMS Representative in accordance 

with the deed. 
 
 
 
........................................................... 
Signed for and on behalf of  
[Insert Project Verifier's name]  
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Schedule 15 

Project Verifier's Certificate – 
Design Documentation 
(clause 12.2(h)(i) and 12.2(ha)) 

 

Western Sydney Infrastructure Plan – The Northern Road 
Upgrade – Stage 3 North Project ("Project") 
 
To: RMS Representative 

From: [Insert Project Verifier's name]  
(ABN [Insert Project Verifier's ABN]) 
("Project Verifier") 

 

In accordance with the terms of clause 12.2(h)(i) and clause 12.2(ha) of the deed between Roads and 
Maritime Services and Lendlease Engineering Pty Ltd (ABN 40 000 201 516)  ("Contractor") dated 
in or about December 2016 with respect to the Project, we hereby certify that the attached Design 
Documentation: 
(a) complies with all the requirements of the deed, including the Scope of Works and Technical 

Criteria, and in particular, the durability requirements of sections 2.13 and 5.9 of the Scope of 
Works and Technical Criteria, section 12.1(c) of Appendix 12 and section 13.2 of Appendix 
13 of the Scope of Works and Technical Criteria and the design life requirements of section 
5.5 of the Scope of Works and Technical Criteria; and 

(b) is documented to enable construction in compliance with the deed (including, to the extent 
applicable, in respect of correction of Defects). 

(c) [subject to the satisfaction of following comments or conditions: 
 insert comments or conditions] 

[Note: this qualification wording can only be included in this certificate in relation to Final Design 
Documentation and must not be included in relation to IFC Design Documentation]. 
 
 
 
.......................................................................................... 
Signed for and on behalf of 
[Insert Project Verifier's name] 
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Schedule 16 

Project Verifier's Certificate – 
Construction Completion 
(clauses 2.4(d)(ii) and 23.2 (definition of "Construction Completion")) 

 

Western Sydney Infrastructure Plan – The Northern Road 
Upgrade – Stage 3 North Project ("Project") 
To: RMS Representative 

From: [Insert Project Verifier's name]  
(ABN [Insert Project Verifier's ABN]) 
("Project Verifier") 

 

In accordance with the terms of clauses 2.4(d)(ii) and 23.2 (definition of "Construction Completion") 
of the deed between Roads and Maritime Services and Lendlease Engineering Pty Ltd (ABN 40 000 
201 516) ("Contractor") dated in or about December 2016 with respect to the Project, we hereby 
certify that: 
(a) the Contractor has complied with and satisfied the requirements of RMS D&C Q6; 
(b) the Contractor has completed construction in accordance with the Design Documentation it was 

entitled to use for construction purposes under clause 12.2 of the deed; 
(c) the release of all Hold Points has been undertaken in accordance with the deed; 
(d) all documentation has been recorded and submitted to RMS Representative in accordance with 

the deed;  
(e) the design used by the Contractor for construction purposes is in accordance with the 

requirements of the deed, including the Scope of Works and Technical Criteria;  
(f) the construction complies with the requirements of the deed, including the Scope of Works and 

Technical Criteria; and 
(g) each of the following designs 

(i) structural design; 
(ii) pavement design; 
(iii) geometric road design; 
(iv) environmental works design; 
(v) urban and landscape design; 
(vi) geotechnical design; 
(vii) Services design; 
(viii) stormwater and drainage design (both permanent and temporary); 
(ix) safety design; 
(x) durability design;  
(xi) operation and maintenance design; 
(xii) signage, furniture and roadside furniture design; and 
(xiii) all other elements of the Project Works and Temporary Works carried out by the 

Contractor, 
is in accordance with the requirements of the deed, including the Scope of Works and Technical 
Criteria. 

 
 
..................................................... 
Signed for and on behalf of 
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[Insert Project Verifier's name]
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Schedule 16A 

Project Verifier's Certificate – 
Interface Milestone Completion 
(clauses 2.4(d)(iii) and 23.2 (definition of "Interface Milestone Completion")) 

 

Western Sydney Infrastructure Plan – The Northern Road 
Upgrade – Stage 3 North Project ("Project") 
To: RMS Representative 

From: [Insert Project Verifier's name]  
(ABN [Insert Project Verifier's ABN]) 
("Project Verifier") 

 

In accordance with the terms of clauses 2.4(d)(iii) and 23.2 (definition of "Interface Milestone 
Completion") of the deed between Roads and Maritime Services and Lendlease Engineering Pty Ltd 
(ABN 40 000 201 516) ("Contractor") dated in or about December 2016 with respect to the Project, 
we hereby certify that, in respect of the Interface Works: 
(a) the Contractor has complied with and satisfied the requirements of RMS D&C Q6; 
(b) the Contractor has completed construction in accordance with the Design Documentation it was 

entitled to use for construction purposes under clause 12.2 of the deed; 
(c) the release of all Hold Points has been undertaken in accordance with the deed; 
(d) all documentation has been recorded and submitted to RMS Representative in accordance with 

the deed;  
(e) the design used by the Contractor for construction purposes is in accordance with the 

requirements of the deed, including the Scope of Works and Technical Criteria;  
(f) the construction complies with the requirements of the deed, including the Scope of Works and 

Technical Criteria; and 
(g) each of the following designs 

(i) structural design; 
(ii) pavement design; 
(iii) geometric road design; 
(iv) environmental works design; 
(v) urban and landscape design; 
(vi) geotechnical design; 
(vii) Services design; 
(viii) stormwater and drainage design (both permanent and temporary); 
(ix) safety design; 
(x) durability design;  
(xi) operation and maintenance design; 
(xii) signage, furniture and roadside furniture design; and 
(xiii) all other elements of the Project Works and Temporary Works carried out by the 

Contractor, 
is in accordance with the requirements of the deed, including the Scope of Works and Technical 
Criteria. 

..................................................... 
Signed for and on behalf of 
[Insert Project Verifier's name] 
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Schedule 17  

Project Verifier's Certificate – 
Nominated Defects 
(clause 2.4(d)(iv)) 

 

Western Sydney Infrastructure Plan – The Northern Road 
Upgrade – Stage 3 North Project ("Project") 
 
To: RMS Representative 

From: [Insert Project Verifier's name] (ABN [Insert Project Verifier's ABN]) 
("Project Verifier") 

 

In accordance with the terms of clause 2.4(d)(iv) of the deed between Roads and Maritime Services 
and Lendlease Engineering Pty Ltd (ABN 40 000 201 516)("Contractor") dated in or about 
December 2016 with respect to the Project, we hereby certify that between the following dates [insert 
dates], the rectification of all Defects nominated by RMS Representative under clause 2.4(d)(iv) of the 
deed, including all design, construction, inspection, repairs and monitoring by the Contractor, has 
been undertaken in accordance with the deed, including the Scope of Works and Technical Criteria. 
 
 
.................................................... 
Signed for and on behalf of 
[Insert Project Verifier's name] 
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Schedule 18  

Project Verifier's Certificate – 
Final Completion 
(clauses 2.4(d)(v) and 23.2 (definition of "Final Completion")) 

 

Western Sydney Infrastructure Plan – The Northern Road 
Upgrade – Stage 3 North Project ("Project") 
 

To: RMS Representative 

From: [Insert Project Verifier's name] (ABN [Insert Project Verifier's ABN]) 
("Project Verifier") 

 

In accordance with the terms of clauses 2.4(d)(v) and 23.2 (definition of "Final Completion") of the 
deed between Roads and Maritime Services and Lendlease Engineering Pty Ltd (ABN 40 000 201 
516) ("Contractor") dated in or about December 2016 with respect to the Project, we hereby certify 
that as at the date of the expiration of the last "Defects Correction Period" as defined in the deed: 
(a) the release of all Hold Points has been undertaken in accordance with the deed; 
(b) the Contractor has complied with and satisfied the requirements of RMS D&C Q6; 
(c) all design, construction, inspection, repairs and monitoring by the Contractor has been 

undertaken in accordance with the deed, including the Scope of Works and Technical 
Criteria; and 

(d) all documentation, reports, submissions, notices, approvals and the like have been submitted 
to RMS Representative in accordance with the deed; and 

(e) each of the following designs: 
(i) structural design; 
(ii) pavement design; 
(iii) geometric road design; 
(iv) environmental works design; 
(v) urban and landscape design; 
(vi) geotechnical design; 
(vii) Services design; 
(viii) stormwater and drainage design (both permanent and temporary); 
(ix) safety design; 
(x) durability design;  
(xi) operation and maintenance design; 
(xii) signage, furniture and roadside furniture design; and 
(xiii) all other elements of the Project Works and Temporary Works carried out by the 

Contractor, 
is in accordance with the requirements of the deed, including the Scope of Works and 
Technical Criteria. 

 
 
.................................................... 
Signed for and on behalf of 
[Insert Project Verifier's name] 
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Schedule 19 

Contractor's/Subcontractor's 
Personnel 
(clauses 2.2(b), 2.7(a) and 11.2(b)(iii)) 

 

Project Director 
(a) The Project Director must possess a recognised qualification relevant to the position and 

the Contractor's Work and be experienced in the design, construction and project 
management of large projects similar to the Project Works and Temporary Works. 

(b) The Project Director must at all times have authority to act on behalf of the Contractor 
in respect of the Contractor's Work. 

(c) The Project Director must be available: 
(i) full time during the design phase; and 
(ii) full time in attendance on or around the Construction Site during the construction 

phase. 
(d) At the date of this deed, the Project Director is Adrian Pearse. 
 

Engineering Design Manager 
(a) The Engineering Design Manager must possess a recognised qualification relevant to 

the position and the Contractor's Work and be experienced in the management and co-
ordination of multi-disciplinary design teams on large projects similar to the Project 
Works and Temporary Works.  The Engineering Design Manager must manage and co-
ordinate Design Documentation and construction documentation in accordance with the 
requirements of this deed (including the Contract Program and the Subsidiary Contract 
Programs). 

(b) At the date of this deed, the Engineering Design Manager is Stephan Wrightson.  
 

Construction Managers  
(a) The Construction Managers must possess recognised qualifications relevant to the 

position and the Contractor's Work and have at least eight years experience in the 
overall management of construction on large projects similar to the Project Works and 
Temporary Works. 

(b) The Construction Managers must be full-time on or around the Construction Site during 
the construction phase of the Contractor's Works and must at all times have appropriate 
delegated authorities to act on behalf of the Contractor in respect of the Contractor's 
Work. 

(c) At the date of this deed, the Construction Manager is Leigh Hahn.  
 

Quality Manager 
(a) The Quality Manager must: 

(i) possess a recognised qualification relevant to the position and the Contractor's 
Work and verified relevant experience in quality management systems within the 
construction industry; 

(ii) be full time on or around the Construction Site during the construction phase of 
the Contractor's Work with responsibilities limited to quality management of the 
Contractor's Work;  

(iii) have experience on projects similar to the Project Works and Temporary Works; 
(iv) be available as RMS primary contact with the Contractor on matters of quality; 
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(v) give RMS Representative access to information and personnel on quality matters 
and encourage a culture of disclosure and open discussion in respect of quality at 
all levels; and 

(vi) be given authority by the Contractor to act freely and independently and to stop 
the progress of the relevant part of the Contractor's Work when any non-
conformity with the quality requirements of this deed is identified and at 
specified Hold Points. 

(b) At the date of this deed, the Quality Manager is Amin Shakya. 
 

Community Relations Manager 
(a) The Community Relations Manager must: 

(i) possess a recognised qualification relevant to the position and the Contractor's 
Work and have experience in community involvement on projects similar to the 
Project Works and Temporary Works and an understanding of the community 
attitudes and needs in relation to the Project Works and Temporary Works;  

(ii) have a minimum of 5 years communications/community relations experience 
with extensive experience in the management of community liaison, consultation 
and communications on major infrastructure projects; 

(iii) experience in the preparation and implementation of community involvement 
plans and strategies; 

(iv) experience and understanding of government public affairs processes; and 
(v) must be full-time on or around the Construction Site during the construction 

phase of the Contractor's Works and be available at all times: 
A. to take a proactive role in the community relations processes relating to 

the Contractor's Work as set out in this deed; and 
B. for contact by local residents and other community representatives to 

answer questions and deal with complaints relating to the Contractor's 
Work. 

(b) At the date of this deed, the Community and Communications Manager is Candice 
Camacho. 

 

Environmental Manager 
(a) The Environmental Manager must: 

(i) possess a recognised tertiary qualification which includes Environmental 
Science, Environmental Engineering, Planning or Natural Resources and have 
recent relevant experience in an environmental management position on similar 
projects; 

(ii) have a minimum 8 years environmental management experience, with extensive 
experience in the preparation and implementation of environmental management 
plans and environmental systems; 

(iii) experience in regulatory liaison and consultation; 
(iv) facilitate an induction and training programme for all persons involved in 

construction activities; 
(v) be given authority by the Contractor to act freely and independently, to require 

all reasonable steps to be taken to avoid or minimise environmental impacts and 
to stop the progress of the relevant part of the Project Works and Temporary 
Works when any non-conformity with the environmental requirements of this 
deed is identified; and 

(vi) be engaged full time on or around the Construction Site during the execution of 
the Contractor's Work until the Date of Construction Completion with 
responsibility to develop and implement the Environmental Management Plans. 

(b) At the date of this deed, the Environmental Manager is Grant Fletcher. 
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Site WHS Representative 
(a) The Site WHS Representative must: 

(i) possess a recognised qualification relevant to the position and the Contractor's 
Work and have recent relevant experience in work health and safety management 
of similar projects; 

(ii) facilitate a work health and safety induction and training programme for all 
persons involved in construction activities; 

(iii) be given authority by the Contractor to act freely and independently, to require 
all reasonable steps to be taken where safety compliance is at risk and to stop the 
progress of the relevant part of the Project Works and Temporary Works when 
any non-conformity with the work health and safety requirements of this deed is 
identified; and 

(iv) be engaged full time on or around the Construction Site during the execution of 
the Contractor's Work until the Date of Construction Completion with 
responsibility to develop and implement the Work Health and Safety 
Management Plan. 

(b) At the date of this deed, the Site Safety Representative is Lee Russell. 
 

Traffic Manager 
(a) The Traffic Manager must: 

(i) possess a recognised qualification relevant to the position and the Contractor’s 
Work and have recent relevant experience in a traffic management position on 
similar projects; 

(ii) have a minimum 5 years traffic management experience, with extensive 
experience in the preparation and implementation of traffic management plans 
and traffic control plans; 

(iii) have experience in regulatory liaison and consultation; 
(iv) facilitate a traffic management and safety induction and training programme for 

all persons involved in construction activities; 
(v) be given authority by the Contractor to act freely and independently, to require 

all reasonable steps to be taken to avoid or minimise adverse traffic impacts and 
to stop the progress of the relevant part of the Project Works and Temporary 
Works when any non-conformity with the traffic management requirements of 
this deed is identified; and 

(vi) be engaged full-time on or around the Construction Site during the construction 
phase of the Contractor’s Work with responsibility for the management of traffic 
and must at all times have appropriate delegated authority to act on behalf of the 
Contractor in respect of the Contractor's Work and be available at all times for 
matters regarding Road Occupancy Licences. 

(b) At the date of this deed, the Traffic Manager is Karl Brock. 
 

Landscape Representative 
(a) The Landscape Representative must: 

(i) possess a recognised tertiary qualification in horticulture, forestry or landscape 
design; 

(ii) have a minimum 5 years experience in the design and implementation of 
landscaping; and 

(iii) be engaged full-time on or around the Construction Site during the performance 
of landscaping activities, including ground preparation, seeding, planting and 
mulching operations. The Landscape Representative must have responsibility for 
the landscaping activities, including the Landscaping Maintenance, and must at 
all times have appropriate delegated authority to act on behalf of the Contractor 
in respect of the Contractor's Work. 



Schedule 19:  Contractor's/ Subcontractor's Personnel  

IC-DC-C91-2  
D&C Project Deed Schedules Ed 1/Rev 25, June 2016 Page 119 
ME_127148796_34 

(b) At the date of this deed, the Landscaping Representative is Bernard Connell. 
 

Geotechnical Design Manager 
(a) The Geotechnical Design Manager must: 

(i) possess a recognised qualification relevant to the position and the Contractor’s 
Work and have recent relevant experience in a geotechnical design management 
position on similar projects; 

(ii) have a minimum 8 years geotechnical design management experience, with 
extensive experience in the geotechnical design of road, bridge and tunnel 
projects; 

(iii) have strong project management and leadership skills; 
(iv) have a strong understanding of environmental, urban design and landscaping issues 

associated with the geotechnical design of road, bridge and tunnel projects; and 
(v) have the ability to work as part of a multi-disciplinary team and develop innovative 

solutions. 
(b) At the date of this deed, the Geotechnical Design Manager is Brook Ewers. 
 

General Superintendent 
(a) The General Superintendent must: 

(i) have a minimum of 15 years of supervision experience on large-scale road and 
bridge construction projects, in similar role; 

(ii) have experience on projects similar to the Project Works and Temporary Works; 
(iii) have extensive knowledge of road and bridge construction; 
(iv) have skills in planning and implementing project delivery (including resourcing 

of plant, equipment and labour) and managing the subcontractors and suppliers; 
(v) have experience in consultation with stakeholders and local communities; 
(vi) have the ability to work as part of a multi-disciplinary team;  
(vii) have knowledge and understanding of safety, quality and environmnetal 

management sustems and an understanding of the community attitudes and needs 
in relation to the Project Works and Temporary Works; 

(viii) manage and co-ordinate the site operations so as to comply with all safety, 
environmnetal, community, quality and industrial relations objectives; and 

(ix) be engaged full-time on or around the Construction Site during the construction 
phase of the Contractor's Works and must at all times have appropriate delegated 
authorities to act on behalf of the Contractor in respect of the Contractor's Work 
on the construction site. 

(b) At the date of this deed, the General Superintendent is Shane Pearce. 
 

Project Performance Coach  
(a) The Project Performance Coach must: 

(i) possess a recognised qualification relevant to the position and to the Contractor’s 
Work; 

(ii) have a knowledge and understanding of the Contractor’s overall leadership plan 
and RMS’ values and objectives in relation to the Contractor’s Work;  

(iii) have a minimum of 10 years performance coaching experience, with extensive 
experience in coaching a major contractor’s organisation, teams and personnel, 
or similar, on projects where the major contractor was performing work similar 
to the Contractor’s Work; and 

(vii) be available part-time during all phases of the Project Works and Temporary 
Works to assist, implement and manage the Contractor’s implementation and 
operation of its overall leadership plan and processes for the alignment of the 
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Contractor’s team’s culture with RMS' values and objectives in relation to 
Project Works and Temporary Works, including:  

A. taking a proactive role in performance coaching of the Contractor’s 
personnel;  

B. reporting on the Contractor’s performance against its leadership strategy 
and alignment with RMS’ values and objectives; and 

C. assisting with the development of improvement plans to improve the 
performance of the Contractor and its key personnel. 

(b) At the date of this deed, the Project Performance Coach is Neville Lake. 
 

Design Team Manager 
(a) The Design Team Manager must:  

(i) possess a recognised qualification relevant to the position and the Contractor's 
Work;  

(ii) have experience in the management and co-ordination of multi-disciplinary 
design teams on large projects similar to the Project Works and Temporary 
Works; and 

(ii) have strong project management and leadership skills. 
(b) At the date of this deed, the Design Team Manager is Peter Rees.  
 

Structures Designer Team Leader 
(a) The Structures Designer Team Leader must: 

(i) possess a recognised qualification relevant to the position and the Contractor's 
Work;  

(ii) have recent experience in a structural design team leader position on similar 
projects; 

(iii) have a minimum 10 years structural design experience, with extensive 
experience in road projects; 

(iv) have experience in structures design on projects similar to the Project Works and 
Temporary Works;  

(v) have the ability to work as part of a multi-disciplinary team and develop 
innovative solutions; and 

(vi) have strong project management and leadership skills. 
(b) At the date of this deed, the Structures Designer Team Leader is Victor Andrade.  
 

Road Designer Team Leader 
(a) The Road Designer Team Leader must: 

(i) possess a recognised qualification relevant to the position and the Contractor's 
Work;  

(ii) have recent experience in a roads design team leader position on similar projects; 
(iii) have a minimum of 10 years road design experience; 
(iv) have the ability to work as part of a multi-disciplinary team and develop 

innovative solutions; and 
(v) have strong project management and leadership skills. 

(b) At the date of this deed, the Road Designer Team Leader is Luke Chipperfield. 
 

Utilities Designer Team Leader 
(a) The Utilities Designer Team Leader must: 

(i) possess a recognised qualification relevant to the position and the Contractor's 
Work;  
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(ii) have experience in utilities and services design on similar projects; 
(iii) have a minimum of 10 years utilities design experience including experience in 

road design;  
(iv) have strong project management skills; and 
(v) have experience in consulting with utility and service providers. 

(b) At the date of this deed, the Utilities Designer Team Leader is Steve Goodwin. 
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Schedule 20 

Contractor's Certificate – 
Design Documentation 
(clause 12.2(h)(iii))  

 

Western Sydney Infrastructure Plan – The Northern Road 
Upgrade – Stage 3 North Project ("Project") 
 
To: RMS Representative 

From: Lendlease Engineering Pty Ltd   
(ABN 40 000 201 516)  
("Contractor") 

 

In accordance with the terms of clause 12.2(h)(iii) of the deed between Roads and Maritime Services 
and the Contractor dated in or about December 2016 with respect to the Project, we hereby certify 
that: 
(a) the attached Design Documentation: 

(i) complies with all the requirements of the deed, including the Scope of Works and 
Technical Criteria, and in particular, the durability requirements of sections 2.13 and 5.9 
of the Scope of Works and Technical Criteria, section 12.1(c) of Appendix 12 and 
section 13.2 of Appendix 13 of the Scope of Works and Technical Criteria and the 
design life requirements of section 5.5 of the Scope of Works and Technical Criteria;  

(ii) is documented to enable construction in compliance with the deed (including, to the 
extent applicable, in respect of correction of Defects); and 

(iii) does not involve or constitute a Variation which has not been the subject of a Variation 
Order under clause 15.2, or a notice under clauses 15.6(d) or 15.7(c) approving the 
Variation; and 

[(b) the Contractor has addressed all issues of review, comment and consultation with RMS in 
respect of the Design Documentation as required by the deed.] 

 
 
 
…………………………………………………………… 
Signed for and on behalf of  
Lendlease Engineering Pty Ltd  
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Schedule 21 

Contractor's Certificate – 
Construction Completion 
(clause 23.2 (definition of "Construction Completion")) 

 

Western Sydney Infrastructure Plan – The Northern Road 
Upgrade – Stage 3 North Project ("Project") 
 
To: RMS Representative 

From: Lendlease Engineering Pty Ltd   
(ABN 40 000 201 516)  
("Contractor")  

 

In accordance with the terms of clause 23.2 (definition of "Construction Completion") of the deed 
between Roads and Maritime Services and the Contractor dated in or about December 2016, we 
hereby certify that Construction Completion has been achieved by the Contractor on [insert date] in 
accordance with the terms and conditions of the deed between Roads and Maritime Services and the 
Contractor dated [insert date] with respect to the Project. 
 
 
 
............................................................. 
Signed for and on behalf of 
Lendlease Engineering Pty Ltd  
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Schedule 21A 

Contractor's Certificate – 
Interface Milestone Completion 
(clause 23.2 (definition of "Interface Milestone Completion")) 

 

Western Sydney Infrastructure Plan – The Northern Road 
Upgrade – Stage 3 North Project ("Project") 
 
To: RMS Representative 

From: Lendlease Engineering Pty Ltd   
(ABN 40 000 201 516)  
("Contractor")  

 

In accordance with the terms of clause 23.2 (definition of "Interface Milestone Completion") of the 
deed between Roads and Maritime Services and the Contractor dated in or about December 2016, we 
hereby certify that Interface Milestone Completion has been achieved by the Contractor on [insert 
date] in accordance with the terms and conditions of the deed between Roads and Maritime Services 
and the Contractor dated [insert date] with respect to the Project. 
 
 
 
............................................................. 
Signed for and on behalf of 
Lendlease Engineering Pty Ltd  
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Schedule 22 

Contractor's Certificate – End of 
Landscaping Maintenance 
Period 
(clauses 14.5(d)(iii) and 23.2 (definition of "Final Completion")) 

 

Western Sydney Infrastructure Plan – The Northern Road 
Upgrade – Stage 3 North Project  
("Project") 

 

To: RMS Representative 

From: Lendlease Engineering Pty Ltd 
(ABN 40 000 201 516)   
("Contractor") 

 

In accordance with the terms of clause 14.5(d)(iii) of the deed between Roads and Maritime Services 
and the Contractor dated in or about December 2016 with respect to the Project, we hereby certify that 
the Landscaping Maintenance has been completed in accordance with the terms and conditions of the 
deed between Roads and Maritime Services and the Contractor dated [insert date]. 
 
 
 
............................................................. 
Signed for and on behalf of 
Lendlease Engineering Pty Ltd
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Schedule 23 

Contractor's Certificate – Final 
Completion 
(clause 23.2 (definition of "Final Completion"))  

 

Western Sydney Infrastructure Plan – The Northern Road 
Upgrade – Stage 3 North Project  
("Project") 

 

To: RMS Representative 

From: Lendlease Engineering Pty Ltd  
 (ABN 40 000 201 516)   
("Contractor") 

 

In accordance with the terms of clause 23.2 (definition of "Final Completion") of the deed between 
Roads and Maritime Services and the Contractor dated in or about December 2016 with respect to the 
Project, we hereby certify that Final Completion has been achieved by the Contractor on [insert date] 
in accordance with the terms and conditions of the deed between Roads and Maritime Services and the 
Contractor dated [insert date]. 
 
 
 
.................................................................................... 
Signed for and on behalf of  
Lendlease Engineering Pty Ltd  



Schedule 24:  RMS Subcontractor Pre-Qualification  
 

IC-DC-C91-2  
D&C Project Deed Schedules Ed 1/Rev 25, June 2016 Page 127 
ME_127148796_34 

Schedule 24 

RMS Subcontractor Pre-
Qualification 
(clause 2.8.(b)) 

 

Subcontractors for the following categories of work must be pre-qualified or registered in accordance 
with RMS procedures including to the appropriate level for the contract sum of the Subcontract: 
 
1. Pre-qualified categories of work: 

(a) roadworks; 
(b) asphalt paving; 
(c) protective treatment; 
(d) bridgeworks; 
(e) pretensioned concrete; 
(f) concrete paving; and 
(g) steel fabrication.  

 
2. Registered categories of work: 

(a) drainage; 
(b) earthworks 
(c) bridge formwork erection;  
(d) traffic control; 
(e) construction industry laboratories 
(f) erosion, sedimentation and soil conservation consultancy services; 
(g) fabrication of minor steel items; 
(h)  urban design services; 
(i) demolition of properties;and 
(j) stabilisation. 
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Schedule 25 

Terms to be included in 
Subcontracts 
(clauses 2.8(f) and 2.8(g)(ii)) 

 

The following terms must be included in each Subcontract referred to in clause 2.8(f) of this deed. 
A. Options as to form of security 

• A clause which allows the Subcontractor to lodge an unconditional undertaking from a 
bank or financial institution instead of a cash security or retention moneys as its security 
for performance of the Subcontract. 

• A clause which provides that if the Subcontractor does lodge an unconditional 
undertaking for the required amount, any retention moneys or other cash security then 
held will be promptly released to the Subcontractor. 

B. Trust for Cash Security and Retention Moneys 
• A clause which has the effect that: 

(a) cash securities and retentions under the Subcontract and the cash proceeds of any 
security converted to cash (other than in exercise of a contractual right of 
enforcement) is trust money and must be deposited into a trust account with a 
bank within 24 hours of receipt or conversion; 

(b) the trust money is beneficially owned by the party which provided the security at 
all times unless the other party becomes entitled to receive them under the 
Subcontract; and 

(c) the security holder must account to the security provider for the trust moneys. 
C. Payment Provisions 

• A clause which has the effect: 
(a) of requiring the Contractor to pay the Subcontractor for work for which payment 

is claimed by the Subcontractor no later than 30 business days after a payment 
claim was made by the Subcontractor for such work; 

(b) that states nothing in the clause referred to in paragraph (a) is to be read so as to 
prevent the Contractor from paying the Subcontractor an amount in excess of 
that claimed from RMS, or before the time stipulated in that clause; and 

(c) that if anything in the clause referred to in paragraph (a) is inconsistent with any 
other provision in the Subcontract, the provisions of that clause will prevail to 
the extent of the inconsistency. 

• A clause which prescribes an interest rate for overdue payments which is not less than 
the interest rate specified in clause 22.5 of this deed. 

D. Alternative Dispute Resolution 
• A clause incorporating expert determination procedures which are the same as the 

procedures which apply in this deed. 
• A clause making it optional for the Subcontractor to comply with the expert 

determination process if the only remedy it seeks is an order for payment of money 
which is not disputed to be due and payable under the Subcontract. 

E. Documents to be provided to Subcontractors 
• A clause which requires the Contractor to provide the Subcontractor with copy extracts 

from this deed before the Subcontractor starts work under the Subcontract.  The extracts 
which are required to be provided are: 

(a) clause 18; 
(b) clause 20; and 
(c) clause 22.5. 

F. Civil Liability Act 
• A clause that complies with the requirements set out in clause 22.7(c). 
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G. Personal Property Securities Act 
• A clause substantially the same as clause 8.3, except that references to 'the Contractor' 

must be replaced with references to 'the Subcontractor' and references to 'RMS or 'RMS 
Representative' must be replaced with references to 'the Contractor'. 

H. Work Health and Safety Obligations 
• A clause requiring the Subcontractor to comply with all reasonable directions of the 

Principal Contractor. 
I. RMS' Australian Industry Participation Plan Obligations 

• A clause requiring the Subcontractor to comply with the Certified AIP Plan, where Item 
20A of Schedule 1 requires the Contractor to comply with the Certified AIP Plan. 
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Schedule 26 

Subcontractor's Certificate – 
Design Documentation 
(clause 12.2(h)(ii)) 

 

 Western Sydney Infrastructure Plan – The Northern Road 
Upgrade – Stage 3 North Project   
("Project") 
 

To: RMS Representative 

From: [Insert Subcontractor's name]  
(ABN [Insert Subcontractor's ABN]) 
("Subcontractor") 

 

In accordance with the terms of clause 12.2(h)(ii) of the deed between Roads and Maritime Services 
and Lendlease Engineering Pty Ltd  (ABN 40 000 201 516) ("Contractor") dated in or about 
December 2016 with respect to the Project, we hereby certify that the attached Design 
Documentation: 
(a) complies with all the requirements of the deed, including the Scope of Works and Technical 

Criteria, and in particular, the durability requirements of sections 2.13 and 5.9 of the Scope of 
Works and Technical Criteria, section 12.1(c) of Appendix 12 and section 13.2 of Appendix 
13 of the Scope of Works and Technical Criteria and the design life requirements of section 
5.5 of the Scope of Works and Technical Criteria; and 

(b) is documented to enable construction in compliance with the deed (including, to the extent 
applicable, in respect of correction of Defects). 

 
 
 
……………………………………………………………. 
Signed for and on behalf of  
[Insert Subcontractor's name] 
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Schedule 27 

Proof Engineer's Certificate – 
Design Documentation  
(clause 12.2(h)(iv)) 

 

Western Sydney Infrastructure Plan – The Northern Road 
Upgrade – Stage 3 North Project  
("Project") 

 

To: RMS Representative 

From: [Insert Proof Engineer's name]  
(ABN [Insert Proof Engineer's ABN]) 
("Proof Engineer") 

 

In accordance with the terms of clause 12.2(h)(iv) of the deed between Roads and Maritime Services 
and Lendlease Engineering Pty Ltd (ABN 40 000 201 516) ("Contractor") dated in or about 
December 2016 with respect to the Project (Project Deed), we hereby: 
(a) confirm that we have undertaken the full and independent assessment as required under, and 

in accordance with, clause 2.5(c)(ii)A of the Project Deed; and 
(b) certify that in respect of those elements of the Project Works and any associated Temporary 

Works identified in Item 14 of Schedule 1 to the Project Deed, that those elements of the 
Project Works and any associated Temporary Works identified in the attached Design 
Documentation: 
(i) are adequate and suitable for their intended purpose as stated in, implied from or 

contemplated by the Project Deed; and 
(ii) comply with the Scope of Works and Technical Criteria. 

 
 
 
……………………………………………………………. 
Signed for and on behalf of 
[Insert Proof Engineer's name] 
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Schedule 28 

Environmental Documents 
(clauses 4.2, 5.1(b)(ii) and 5.2(b)) 
 

 

 
1. Order of Precedence  

The order of precedence of the Environmental Documents is set out below: 
a) the specific requirements of Appendix 4 of the Scope of Works and Technical 

Criteria; 
b) the REF Determination.  
 

2. RMS Obligations in respect of Environmental Documents 
The only obligations identified in the Environmental Documents and the Approvals that 
remain the responsibility of RMS are that RMS is: 

a) to be responsible for fulfilling any obligations to the extent that they do not relate 
specifically to the Project Works, Temporary Works, Landscaping Maintenance or 
Contractor's work; 

b) to be responsible for fulfilling any obligations to the extent that they arise or continue 
after the Date of Construction Completion, except for any that relate specifically to 
the Contractor’s Work and the Landscaping Maintenance after the Date of 
Construction Completion; 

c) to the extent that the REF Determination approves or includes the Baseline 
Environmental Assessment Requirements, to be responsible for:  

i. carrying out all property acquisition in accordance with the Land 
Acquisition Information Guide (Roads and Maritime, 2012) and the Land 
Acquisition (Just Terms Compensation) Act 1991 (page 372, Safeguards 
and management measures, Table 6-54); 

ii. obtaining the Aboriginal Heritage Impact Permit (AHIP) under Part 6 of 
the National Parks and Wildlife Act 1974, for the M4 Managed 
Motorways AHIP application area (page 307, Safeguards and 
management measures, Table 6-45); 

iii. undertaking further assessment of reasonable and feasible operational 
noise mitigation in the form of noise barriers and at-property treatments 
during detailed design (page 235, Safeguards and management measures, 
Table 6-26); and  

iv. undertaking further noise assessment of Penrith Christian School to 
determine the most effective noise mitigation option (page 235, 
Safeguards and management measures, Table 6-26). 
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Schedule 29 

Environmental Manager's 
Certificate 
(clause 2.7(b)) 

 

Western Sydney Infrastructure Plan – The Northern Road 
Upgrade – Stage 3 North Project  
("Project") 
 
 

To: RMS Representative 

From: [Insert Environmental Manager's name]    
(ABN [Insert Environmental Manager's ABN]) 
("Environmental Manager") 

 

In accordance with the terms of clause 2.7(b) of the deed between Roads and Maritime Services and 
Lendlease Engineering Pty Ltd (ABN 40 000 201 516) ("Contractor") dated in or about December 
2016 with respect to the Project, I hereby certify that between the following dates [Insert dates of 
preceding 3 month period]: 
(a) the Contractor's Environmental Management System under section 2.5.1 of the Scope of 

Works and Technical Criteria was in accordance with AS/NZS ISO 14001; 
(b) Subcontractors' Environmental Management Systems which form a part of the Contractor's 

Environmental Management System were in accordance with AS/NZS ISO 14001; 
(c) the Contractor complied with and satisfied the requirements of RMS D&C G36; 
(d) the release of Hold Points was undertaken in accordance with the deed; 
(e) the design, construction, inspection, repairs and monitoring by the Contractor was undertaken 

in accordance with the deed; and 
(f) that documentation was recorded and submitted to the Project Verifier and RMS 

Representative in accordance with the deed. 
 
 
 
……………………………………………… 
Signed by 
[Insert Environmental Manager's name] 
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Schedule 30 

Not Used 
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Schedule 33 

Designer's Deed of Covenant  
(clause 2.8(g)(i)) 

 

To: ROADS AND MARITIME SERVICES , (ABN 76 236 371 088) of 20-44 
Ennis Road, Milsons Point NSW 2061  

Recitals 
A. RMS has engaged Lendlease Engineering Pty Ltd (ABN 40 000 201 516) 

("Contractor") to carry out certain works for RMS by deed dated in or about 
December 2016 ("Deed"). 

B. The Contractor has engaged [Insert Designer's name] ("Designer") to carry out 
the design work specified in the Schedule for the purposes of its obligations 
under the Deed ("Design Work"). 

C. Under the Deed the Contractor is required to procure the Designer to execute this 
deed poll in favour of RMS. 

Operative 
1. Duty of care 

The Designer warrants to RMS that in performing the Design Work and in providing any 
certificate under clause 12.2(h) of the Deed: 
(a) it will owe a duty of care to RMS; 
(b) it will exercise reasonable skill and care; and 
(c) it is aware that RMS will be relying upon the skill and judgement of the Designer in 

performing the Design Work. 

2. Governing law and jurisdiction 
This deed poll will be construed in accordance with the law of the State of New South Wales 
and the Designer irrevocably submits to the jurisdiction of the Courts of that State. 

 

Schedule 
[Insert description of Design Work] 

 

 
EXECUTED as a deed poll. 
 
Executed by [                                                    ] 
by or in the presence of: 
 

   
 

    
 
Signature of Director 
 
 
 

   
Signature of Secretary/other Director 

 
Name of Director in full 

 
Name of Secretary/other Director in full 
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Schedule 34 

Form of Warranty 
(clause 17.14(a)) 

 

 
This deed poll is made the         day of                                 20 
To: ROADS AND MARITIME SERVICES, (ABN 76 236 371 088) of  20-

44 Ennis Road, Milsons Point NSW 2061 ("RMS") 

By: That person described in Item 1 of the Schedule ("Warrantor" which 
expression will include its successors and assigns) 

Recitals 
A. The Warrantor has supplied the items described in Item 2 of the Schedule 

("Equipment") to the person described in Item 3 of the Schedule 
("Contractor") for the Western Sydney Infrastructure Plan – The Northern Road 
Upgrade – Stage 3 North Project ("Project") being carried out by the Contractor 
under the deed described in Item 4 of the Schedule ("Deed") with RMS. 

B. It is a requirement imposed by RMS that the Warrantor give the following 
warranties in favour of RMS with respect to the Equipment. 

 

Operative 
1. The Warrantor: 

(a) warrants to RMS that the Equipment will be to the quality and standard stipulated by the 
Deed and will be of merchantable quality and fit for the purpose for which it is required; 
and 

(b) gives the warranty more particularly set out in Item 5 of the Schedule with respect to the 
Equipment. 

The above warranties are in addition to and do not derogate from any warranty implied by 
law in respect of the Equipment. 

2. The Warrantor warrants to RMS that it will replace so much of the Equipment as within the 
period described in Item 6 of the Schedule: 
(a) is found to be of a lower quality or standard than that referred to in clause 1; or 
(b) shows deterioration of such extent that in the opinion of RMS the Equipment ought to 

be made good or replaced in order to achieve fitness for the purpose for which it is 
required, whether on account of utility, performance, appearance or otherwise. 

3. The Warrantor covenants to RMS that it will bear the cost of any work necessary to any part 
of the Project to enable the requirements of clause 2 to be carried out or to make good the 
Project afterwards. 

4. The Warrantor acknowledges to RMS that nothing contained in this Deed Poll is intended to 
nor will render RMS in any way liable to the Warrantor in relation to any matters arising out 
of the Deed or otherwise. 
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Schedule 
 

Item 1: Warrantor  
[Insert Warrantor's name] 
[Insert Warrantor's address] 

 
Item 2: The Equipment 
 [Insert details of the equipment] 

(Recital A) 
 

Item 3: The Contractor  
Lendlease Engineering Pty Ltd  
(ABN 40 000 201 516) 

Level 14 Tower Three 
International Towers Sydney, Exchange Place  
300 Barangaroo Avenue, Barangaroo NSW 2000 

(Recital A) 
 

Item 4: Deed 
The deed titled "[Insert project deed title] " 
(Recital A) 

 
Item 5: Detailed Warranty of Warrantor 
 [Insert warranty with respect of the equipment] 

(Clause 1) 
 

Item 6: Period of Years 
[Insert number of years] years from the expiry of the last "Defects 
Correction Period" as defined in the Deed. 
(Clause 2) 

 
 
 
 
 
 
Executed as a deed poll. 
Executed by [                                                    ] 
by or in the presence of: 
 

   
 

    
 
Signature of Director 
 
 
 

   
Signature of Secretary/other Director 

 
Name of Director in full 

 
Name of Secretary/other Director in full 
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Schedule 35 

Owner's Deed Poll  
(clauses 13.2(g) and 13.2(i)) 

 

 

This deed poll is in favour of Roads and Maritime Services. 

 
Property Address:  [Insert Property Address]  
 

 

1. I/We confirm that the following works have been carried out and completed on my/our 
property to my/our satisfaction: 
[Insert Description of Property Works] 

 
 

2. I/We confirm that our land has been rehabilitated and all damage and degradation on it 
repaired. 
 

3. I/We release Roads and Maritime Services from all claims and actions which I/we may have 
arising out of or in connection with the works referred to in item 1. 

 
 
 
SIGNED as a deed poll. 
 
Signed sealed and delivered by  
 
 in the presence of: 
 
 
 

  
 
 
Signature 

    
 
Signature of Witness 
 
 
 

   

 
Name of Witness in full 
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Schedule 37 

Contract works and third party 
products liability insurance 
proposed wording 
(clauses 7.1(a) and 7.2(a)(i)) 

 

 
 



 

 

 
 

 

 

 

Material Damage Insurance Policy 
Project Insurance 
 

PROJECT: The Northern Road - Stage 3 North 
 
PERIOD:  7 November 2016 to 7 January 2020 

 
PRINCIPAL INSURED: Roads and Maritime Services 
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Introduction 

Material Damage Insurance Policy 
Project Insurance 
 

In consideration of the Named Insured having paid or agreed to pay the Premium, the Insurer 
agrees to indemnify the Insured to the extent provided herein subject always to the Limits of 
Liability and Sub-limits of Liability of this Policy. 

This Policy incorporates the Introduction, Reinsuring Clauses, Schedule, Sections, Definitions 
and Interpretation, Conditions, Extensions, Exclusions, Endorsements and any other terms herein 
contained, which are to be read together. The Insurer agrees that this Policy and any subsequent 
attaching Endorsements are accepted as their own. 

The liability of the Insurer will in no case exceed the Limits of Liability and Sub-limits stated in the 
Schedule or elsewhere in this Policy.  

 

Signed for and on behalf of the Insurer: 

 

Insurer Policy No. Proportion 
% 

Signature Place Date 

Self-Insurance 
Corporation of NSW ………. 100  Sydney ………. 

Introduction 

 
1. 
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Schedule 

Named Insured: Roads and Maritime Services (ABN 76 236 371 088) 

Insured Lendlease Engineering Pty Ltd 
 
This Policy also insures other parties as specified in the definition of 
the Insured herein. 

  

Project: 
 
 
 
 
 
Scope of Cover: 
 

Contracts relating to The Northern Road – Stage 3 North project as 
more particularly defined in the scope of works in the contract 
including variations thereto.  
 
 
 
1. Insured Property 
The Insurers will indemnify the Insured in accordance with the Basis 
of Settlement, against Damage to the Insured Property other than 
from a cause specifically excluded, occurring at the Project Site or in 
transit within the Territorial Limits during the Construction Period. 
 
2. Defects Liability (Extended Maintenance) 
The Insurers will indemnify the Insured in accordance with the Basis 
of Settlement, against Damage to the Insured Property other than 
from a cause specifically excluded, occurring at the Project Site, 
provided such Damage: 
 
(a) Manifests itself during the Defects Liability Period; and 

(b) Originates from: 
(i) a cause arising during the Construction Period at the Project 
Site; or 
(ii) an act or omission of any of the Insured parties in the 
course of complying with the requirements of the Defects 
Liability Period provisions of the Contract 

 

Period of Insurance: From: 7 November 2016 at 4:00PM Local Standard Time 

To: 7 January 2020 at 4:00PM Local Standard Time 

Defects Liability 
Period: 

36 Months in respect of the original Defects Liability Period. 

Performance Testing 
Period: 
 
Project Site 

 
3 Months any one Contract 
 
As described in more detail in the scope of works 

Territorial Limits: Anywhere in the Commonwealth of Australia and/or elsewhere as 
stated herein. 

Limits of Liability: 
 

Limit of Liability any one Occurrence at any 
one situation: 
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 Contract Works   

 Existing Property Not Insured 

 Construction Plant and Equipment (any one 
item) 

Not Insured 

 Escalation Percentage    

 Sub-limits of Liability: 
The liability of the Insurer will be further limited in respect of any one 
Event at any one situation as set out in the Sub-limits below. The 
Sub-limits will apply in addition to the above Limits of Liability. 

   

   

   

   

   

   
 

   

   

   
   

   

    

   

   

Basis of Settlement: 
 

In respect of all insured property – 
Reinstatement and Replacement Value 

 

  

Nominee for Insurer 
Notices: 
 

Jardine Lloyd Thompson 

  

Nominee for Legal 
Service: 
 

G Bogdanoski  
Roads and Maritime Services 
101 Miller Street, North Sydney 

  

Loss Adjuster(s): 
 

The Insurer authorises the following companies to adjust any claim 
under this Policy, or as otherwise agreed by the Insurer and the 
Insured: 

Schedule 
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- Technical Assessing 

- Harrison Grey 

  

Loss Payee: 
 

Insured 

  

JLT’s address for 
Notices: 
 
 

Notices under this Policy to be sent to: 

Jardine Lloyd Thompson Pty Ltd 

Level 11, 66 Clarence Street Sydney NSW 2000 

  

Currency: 
 

Australian dollars  

   

Excess: 
 

Damage to Insured Property caused by water 
each and every loss/ Damage in respect of 
tunnelling operations 
All other losses 

 
 

 each 
and every Loss 
 

 each 
and every Loss 

   
 Should more than one deductible appear under 

the Policy for any claim or series of claims arising 
from the one Occurrence, only the highest single 
deductible shall apply. 

 

  

Premium: 
 

As agreed 
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Definitions / Interpretations to this Policy 

For the purposes of this Policy the following Definitions/Interpretations will apply unless otherwise 
specified. 

Definitions/Interpretation of this Policy 
Aircraft means any vessel, craft or thing made or intended to fly or move in or through the 
atmosphere or space. 

Computer Virus means a set of corrupting, harmful or otherwise unauthorised instructions or 
code including a set of maliciously introduced unauthorised instructions or code, programmatic or 
otherwise, that propagate themselves through a computer system or network of whatsoever 
nature. 

Construction Period means that phase of a Contract until the Contract Works have been 
formally accepted by the principal/owner as having achieved practical completion. The term of 
cover in respect of the Construction Period, shall be the period commencing with: 

a. the entering into of each Contract; or 

b. the commencement date of the Period of Insurance; 

whichever is the earlier, until the completion of the Construction Period.  

Contract means all works, contracts or agreements undertaken by or on behalf of the Insured in 
connection with the Project. 
Damage, means physical loss, destruction or damage with the word Damaged having a 
corresponding meaning. 

Defined Peril means, for the purposes of Exclusion 3.8, fire, lightning, explosion, storm, 
windstorm, hail, tornado, cyclone, hurricane, earthquake, volcano, tsunami, flood, freezing, weight 
of snow, impact by aircraft or other aerial devices or articles dropped there from, impact by any 
road vehicle or animal, bursting, overflowing, discharging, theft (other than theft by employees) 
including theft of Electronic Data solely where such theft is accompanied by theft of the computer 
hardware, firmware, medium, microchip, integrated circuit or similar device containing such 
Electronic Data; riot, commotion, strikes, locked-out workers, persons taking part in labour 
disturbances, malicious persons, accidental damage, leaking or escape of water from any tank 
apparatus or pipes, impact by any road vehicle or animal, theft, accidental escape of water from 
any automatic sprinkler installation, subsidence, gorund heave or landslip. 

Electronic Data means facts, concepts and information converted to a form useable for 
communications, display, distribution, interpretation or processing by electronic and 
electromechanical data processing or electronically controlled equipment and includes 
programmes, software and other coded instructions for the processing and manipulation of data 
or the direction and manipulation of such equipment. 
Event means an occurrence or series of occurrences consequent upon or attributable to one 
source or original cause. 

Indemnity Value means: 

i. where the Damage to Insured Property can be repaired, the Insurers will pay the cost 
necessarily incurred to restore the property to its former state of serviceability, plus the cost 
of dismantling and re-erection incurred for the purpose of effecting the repairs. Deductions 
will not be made for depreciation in respect of parts replaced, but the salvage value of such 
parts shall be taken into account; 

ii. where the Insured Property is totally destroyed or cannot be satisfactorily repaired at a cost 
not exceeding the market value immediately before the Damage, the Insurers will pay the 
market value of the item at the time of the Event. If due to the nature of the Insured 
Property, it is not possible to readily ascertain a market value, the basis of settlement shall 
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be the replacement cost of the damaged property less due allowance for depreciation taking 
into consideration the anticipated useful life of the property and the nature of its usage. 

iii. if the Insured Property is reasonably abandoned because the cost of recovery would 
exceed the amount payable under this Policy in respect of such property, it shall be deemed 
to be a constructive total loss and settlement shall be made in accordance with clause i. 

Insured means: 
i. The Named Insured; 

ii.  Any subsidiary company (including subsidiaries thereof) of the Named Insured and any 
other organisation under the control of the Named Insured and over which it is exercising 
active management, whether now or hereafter incorporated; 

iii. any of the following persons or entities for whom or for which the insured parties under 
clauses i and ii above are obliged to arrange insurance by virtue of a contract or assumption 
of responsibility, but only to the extent required by such contract or assumed responsibility 
and in any event only for such coverage and Limits of Liability as provided in this Policy: 

a. any principal or owner or agent of the Principal; or joint venture partner or alliance 
partner; 

b. any construction manager or project manager; 

c. any contractor or sub-contractor of any tier; 

d. any architect, engineer or other consultant for their onsite activities only; 

e. any lessor, financier, mortgagee or trustee; 

f. any government body;  

g. any other party with an insurable interest in the Contract(s);  

It shall be noted that the architect, engineer or other consultant referred to in d. above shall 
not be construed as any other Insured 

iv. any director, executive officer, employee, contract staff or partner of any of the insureds 
under clauses i, ii or iii whilst acting as such; 

v. any office bearer or member of any social, sporting, safety, security, medical or welfare 
facility of any of the insureds under clauses i, ii, iii(a) iii (b) or iii(c) whilst acting as such; and 

all for their respective rights and interests. 

Insured Property: 
i. Contract Works means property of every description used or to be used in part of or 

incidental to or having any connection whatsoever with the Insured Operations. It shall 
include but not be limited to: 

a. the whole of the works, whether permanent or temporary works, structures, materials 
and supplies including free supplied materials; 

b. temporary buildings, camp buildings and all other Project buildings and their contents; 

c. formwork, falsework, scaffolding, access platforms, hoardings, mouldings, and the 
like, whether the foregoing be consumable or reusable; 

d. consumables, drawings and other documents, plant and improvements; 

but excluding Construction Plant and Equipment not specified above. 

ii. Existing Structures being existing structures, plant and real property of every description. 
Existing Structures are specifically excluded under this Policy unless an amount is specified 
against this item in the Schedule. 

iii. Construction Plant and Equipment means: 
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a. all construction plant, tools and equipment of every description including spare parts; 

b. employees’ tools and equipment; 

Construction Plant and Equipment is specifically excluded under this Policy unless an 
amount is specified against this item in the Schedule. 

iv. Property defined in clauses i and iii shall refer to property owned by the Insured or for which 
they are responsible or have assumed responsibility prior to any Event for which a claim 
may be made hereunder, or for which the Insured has agreed to insure, or in which the 
Insured otherwise has an insurable interest. 

Local Time, which appears in the Schedule means the time at the principal project site 

Major Perils means earthquake, fire, subterranean fire or volcanic eruption, subsidence, 
collapse, storm and/or tempest and/or rainwater and/or flood and/or tsunami and/or named 
cyclone. 

Offsite Fabrication means locations where pre-fabrication, repair, remedial or any other work is 
undertaken in connection with the Insured Project away from the Project Site. The term does not 
include any location where the Property Insured is being manufactured under a contract of supply 
or manufacture, in the course of transit or in storage.  

Offsite Storage means materials, components and equipment to be incorporated into the 
Contract Works whilst in storage off site within the Commonwealth of Australia during the 
Construction Period. 

Performance Testing Period means the period for the testing and/or commissioning of the 
Contracts Works or any of its component parts and begins when ‘live load’ is introduced, including 
the use of feedstock or other materials for processing or other media to simulate working 
conditions and in the case of electrical motors, electrical generating, transforming, converting or 
rectifying plant or machinery, connection to a grid or other load circuit, or as more particularly 
described in a Contract, and ends at the completion of testing and commissioning under the 
Contract, but in no case exceeding the Performance Testing Period in the Schedule (if any). 

Where Performance Testing is performed in stages any periods between the applications of “live 
load” are not considered considered to be part of the Performance Testing Period. Simple 
functionality tests without the application of “live load” are not considered to be part of 
Performance Testing Period.  

Performance Testing that exceeds the maximum period stated in the Schedule will only be 
covered subject to the prior approval of the Insurers. 

Period of Insurance means: 
 
from the commencement dtae of this Policy and during the Construction Period and Defects 
Liability Period. 

a. Construction Period means the period of construction of any Contract until the 
earlier of: 
(i) the date of the Project has been formally accepted by the principal/owner as having 
achieved practical completion (as defined in the Contract/s): 
(ii) with respect to each separable portion of the Project, until the date it is taken over 
or put into use (whichever is the earlier) by the principal/owner; 
(iii) the date specified in item (a) of the Period of Insurance stated in the Schedule, or 
if such date is extended pursuant to Condition 4.10, that extended date. 

b. Defects Liability Period means the period described in any Contract during which an 
Insured is obliged or legally liable to rectify defects, shrinkages, errors, omissions or 
other faults and/or to complete the obligations under such Contract (the original 
Defects Liability Period), which may include the granting of a further period, following 
rectifications of defects under the original period. 
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The original Defects Liability Period shall not exceed the Maximum Defects Liability 
Period stated in the Schedule in respect of any one Contract. 

Pollutants means any solid, liquid, gaseous or thermal irritant or contaminant including smoke, 
vapour, soot, fumes, acids, chemicals or waste.  Waste includes materials to be recycled, 
reconditioned or reclaimed. 

Project Site means the situation(s) stated in the Schedule against this item and any other 
situation where the Insured is performing the works or has property stored or being processed 
together with all surrounding areas in connection with the Project. Project Site shall extend to 
include overseas situations stated in the Schedule or subsequently endorsed onto this Policy. 

Project Value means the total value of work and construction costs incurred by or on behalf of 
the Insured in respect of the Contract Works and includes the value of principal supplied and 
other materials (if required to be insured under this Policy). 

Reinstatement Value means: 

i. where the Insured Property is lost or destroyed, the replacement thereof by similar property 
in a condition equal to, but not better nor more extensive than, its condition when new; 

ii. where the Insured Property is Damaged and can be repaired, the Insurers will pay the cost 
necessarily incurred to restore the property to a condition substantially the same as, but not 
better nor more extensive than its condition when new, plus the cost of dismantling and re-
erection incurred for the purpose of effecting the repairs; 

iii. the work of rebuilding, replacing, repairing or restoring as the case may be (which may be 
carried out upon any other site(s) and in any manner suitable to the requirements of the 
Named Insured, but subject to the liability of the Insurers not being thereby increased), must 
be commenced and carried out with reasonable dispatch; 

iv. where Insured Property has been Damaged and where the Named Insured elects not to 
reinstate such Insured Property, the Insurers will pay to the Named Insured an amount 
equal to the cost necessary to replace, repair or rebuild the Insured Property to a condition 
substantially the same as but not better nor more extensive than its condition at the time the 
Damage occurred; 

v. if the Insured Property is reasonably abandoned because the cost of recovery would 
exceed the amount payable under this Policy in respect of such property, it shall be deemed 
to be a constructive total loss and settlement shall be made in accordance with the above 
provisions (as applicable). 

Tunnelling shall mean any work involving the excavation of any artificial subterranean passage. 
This definition shall not apply to open excavation work (e.g. trenches, foundation work pits, 
cuttings or cut and cover tunnels) 
Underground Services means existing pipework, cables, conduits, conveying services such as 
electricity, gas, water, waste and electronic communications, located below the existing ground 
service. 
Underlying Insurance means a policy of insurance arranged by or on behalf of an Insured either 
voluntarily or pursuant to a Contract (which may include a policy(ies) arranged by joint venture 
partners, principals, contractors, etc) that provides cover to the Insured for a risk, which save for 
the Underlying Insurance, would be covered by this Policy. Underlying Insurance includes those 
policies identified in the Schedule. 

Worksite means any place where any work is performed for and/or in connection with the Insured 
Operations together with all surrounding areas, including whilst in storage.  
Singular/Plural 
In this Policy, where the context admits, words denoting the singular shall include the plural and 
vice versa. 
Headings 
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Headings have been included for ease of reference. The terms and conditions of this Policy are not 
to be construed or interpreted by reference to such headings. 
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Material Loss or Damage 

The Insurers will indemnify the Insured as follows: 

1. Insuring Clauses  
1. Insured Property 

The Insurers will indemnify the Insured in accordance with the Basis of Settlement, 
against Damage to the Insured Property from a cause not specifically excluded, 
occurring at Worksites or in transit within the Territorial Limits during the Construction 
Period. 

2. Maintenance or Defects Liability 

The Insurers will indemnify the Insured in accordance with the Basis of Settlement, 
against Damage to the Insured Property other than from a cause specifically excluded 
occurring at the Project Site, provided that such Damage: 

manifests itself during the Defects Liability Period; and 

originates from: 

(i) a cause prior to the commencement of the Defects Liability Period; or 

(ii) an act or omission of any of the Insured parties in the course of complying 
with the requirements of the Defects Liability Period provisions of the 
Contract. 

3. Basis of Settlement 

In the event of Damage to Insured Property the amount payable by the Insurers will be as follows 
and the provisions of clauses 3(b) and 4 to 6 will also apply. 

(i) for employees’ tools and personal property, the basis of settlement shall 
be Reinstatement Value; 

(ii) in respect of Construction Plant and Equipment (other than as provided in 
(i) above), the amount payable shall be the Basis of Settlement stated in 
the Schedule, except: 

A. where the item is financed and in the event of its total loss or 
constructive total loss, the amount settled shall be the greater of the 
cost of discharging the lease or the stated Basis of Settlement; 

B. in respect of items leased, hired or rented, the basis of settlement shall 
be in accordance with the rectification provisions of the lease, hire or 
rental agreement but not exceeding the Reinstatement Value; 

(iii) for all other Insured Property, the basis of settlement shall be 
Reinstatement Value. 

Notwithstanding the foregoing, in the event of Damage to Tunnelling, the 
maximum amount payable shall be limited to the costs incurred to 
reinstate the property insured to the standard or condition technically 
equivalent to that which existed immediately before the occurrence of the 
loss or damage but not in excess of 150% of the original average per-
metre construction cost of the immediate damaged area.  

Local Authorities Clause 

The indemnity provided by this clause 3(b) shall, subject to a maximum of 10% 
of Project Value, extend to include the extra costs (including demolition or 
dismantling) of Damaged Insured Property necessarily incurred to comply with 
the requirements of any Act of Parliament or regulation made thereunder or any 
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by-law or regulation of any municipal or other statutory authority other than the 
Named Insured, other than such extra costs as aforesaid with which the Insured 
had been required to comply prior to the Damage occurring. 

4. Undamaged Foundations 
Where the Insured Property is destroyed but the foundations are not destroyed then 
any abandoned foundations will be considered as being destroyed. The term 
“foundations” is deemed to include services such as, but not limited to, conduits, 
pipes, cables and wiring built into the footings and foundations (including concrete 
floor slabs). 

5. Output Replacement 
If any item(s) of the Insured Property having a measurable output is Damaged (in 
whole or in part) and which is capable of replacement with a new item(s) which 
performs a similar function, then the amount payable by the Insurers in respect of 
such property shall be on the following basis: 

If any lost or destroyed Insured Property is to be replaced by an item(s) which has the same or a 
lesser total output, then the amount payable thereof is the new installed cost of such replacement 
item(s) as would give the same total output as the Damaged item(s); 

If any Damaged Insured Property is to be replaced by an item(s) which has a greater total output 
and the replacement value is no greater than the value of the Damaged items(s) then the amount 
payable shall be the cost of the replacement item(s) and no deduction shall be made due to 
improved output; 

If any Damaged Insured Property is to be replaced by an item(s) which has a greater total output 
and the replacement value is greater than the value of the Damaged item(s) then the insurable 
value thereof is that proportion of the new installed cost of the replacement item(s) as the output 
of the Damaged item(s) bears to the output of the replacement item(s). The difference between 
the insurable value as defined and the new installed cost of the replacement item(s) shall be 
borne by the Insured. 

6. Reasonable Margin for Profit 

In all cases, the cost of reinstatement shall refer to the final cost to the Insured after 
completion of the repair, reinstatement or replacement work (including materials and 
wages incurred for the purpose of repairs and a reasonable margin for profit, 
administration costs and overheads).  

7. Pavement Materials 
Any Material obtained from any source either natural, raw, processed, crushed, 
manufactured or recycled, either in a stockpile or as part of running surface which 
may comprise that portion of a road designed for the support of, and to form the 
running surface, for vehicular traffic. 

8. Earthworks 
All operations involving the loosening, removing, depositing, shaping and compacting 
of soil or rock, including the excavating and embankment of earth involved in an 
engineering construction and the structures resulting from this operation. 
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2. Extensions  

 The following Extensions apply to this Policy 
2.1 Additional Costs and Expenses 

The Insurers shall, in addition to the Limits of Liability, pay the following extra costs 
and expenses necessarily and reasonably incurred by or on behalf of the Insured 
(over and above those already included in the Project Value), subject to the Sub-limits 
of Liability stated in the Schedule (if any): 

1. Removal of Debris and Other Costs 
(i) Debris 

Costs and expenses necessarily incurred in respect of the demolition, 
removal, storage and/or disposal of debris, Insured Property or other 
property, ponded water or other substances (including Insured Property 
which is no longer useful for the purpose it was intended) and clearing 
drains, sewers service mains and the like including dewatering affecting 
the Insured Operations arising out of Damage or other event Insured by 
this Policy.  

(ii) Temporary Protection 

Costs and expenses incurred by or on behalf of the Insured: 

(1) for the removal of and/or the temporary protection and safety of 
Insured Property; 

(2) in the purchasing and/or hiring and in the erection and dismantling of 
hoardings, barriers, fences and any other forms of protection which 
the Insured must provide in order to comply with the requirements of 
any government, municipal or other statutory authority. 

Provided that the indemnity afforded shall only apply where the costs and 
expenses are incurred as a result of Damage. 

(iii) Shoring, Propping and Other Costs 

Costs and expenses necessarily incurred in respect of shoring up, 
propping, underpinning, temporary repairs, recovery and retrieval of 
Insured Property as a consequence of actual Damage. 

2. Expediting Expenses 
Costs and expenses incurred in connection with or incidental to expediting the 
commencement, carrying out or completion of the repair, reinstatement or 
replacement of the Insured Property consequent upon Damage. Such costs and 
expenses shall include but not be limited to: 

(i) express or chartered carriage or delivery (including by sea or air); 

(ii) travel (including by sea or air) of the Insured's employees, agents, sub-
contractors, consultants or representatives; 

(iii) overtime or penalty rates of wages and other related allowances and 
payments; 

(iv) hire of additional labour, plant, equipment, materials, expertise or services; 

(v) reasonable and necessary cost of earlier than usual delivery or 
manufacture and/or costs of purchasing resources; 

(vi) accommodation and boarding costs (including meals and other costs 
associated therewith); 
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(vii) additional administrative and/or overhead expenses. 
3. Search and Locate Costs 

Leak search and other costs incurred following irregularities discovered in the 
results of a hydrostatic or other testing procedure up to a maximum of  
any one Event. Such costs will include but not be limited to: 

(i) the cost of hiring, operating and transporting apparatus, the cost of 
operation; 

(ii) the cost of all associated earthworks; 

and are payable notwithstanding that physical damage may not have occurred 
to the affected item. 

4. Professionals’ Fees 
The fees of project managers, architects, surveyors, quantity surveyors, 
engineers, legal and other consultants and clerks of works' salaries for 
estimates, plans, specifications, quantities, tenders and supervision necessarily 
incurred in reinstatement consequent upon Damage to the Insured Property, but 
not for preparing any claim.  

5. Mitigation Expenses 
Reasonable costs and expenses incurred by or on behalf of the Insured in 
connection with or incidental to mitigating, containing, eliminating, avoiding or 
suppressing actual threat to life or actual or imminent Damage occurring at or 
adjacent to or immediately threatening the Insured Property. 

Such costs and expenses shall include but not be limited to: 

(i) the payment for additional labour (including the Insured's employees), 
services or resources; 

(ii) the cost of replenishing fire fighting appliances or systems and costs and 
charges incurred for the purpose of shutting off the supply of water or any 
other substance following the accidental discharge or escape from 
intended confines of any such substance, whether from fire protection 
equipment or otherwise. 

6. Claims Preparation Costs 
Reasonable costs and expenses incurred by the Insured and not otherwise 
recoverable in connection with or incidental to preparing, collating, auditing or 
qualifying actual or imminent Damage being claimed under this Policy. 

7. Government and other Fees 
(i) Any fee, contribution or other impost (excluding fines and/or penalties) 

payable to any government, municipal or other statutory authority other 
than the Named Insured, where payment of such fee, contribution or 
impost is a condition precedent to the obtaining of consent to reinstate 
Insured Property.  

(ii) Any fee contribution or other impost (excluding fines and/or penalties) 
payable to any government, municipal or other statutory authority other 
than the Named Insured for services rendered or equipment supplied for 
the purpose of helping to prevent, mitigate or confine further actual 
Damage at or in the vicinity of the Project Site. 

 

Extensions 13 



RMS Contract Works - Material Damage 

 

2.2 Civil Authority 
This policy is extended to include loss resulting from Damage by civil authority during a 
conflagration or other catastrophe incurred for the purpose of retarding the same. 
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3. Exclusions  

This policy does not provide indemnity in respect of: 

1. Consequential Loss 
liquidated damages or penalties for non-completion of or delay in completion of the 
Contract or non-compliance with contract conditions or consequential loss, other than 
as specifically provided under this Policy. 

2. Wear and Tear 
Damage directly caused by: 

(a) normal wear and tear; 

(b) rust, oxidation, corrosion or gradual deterioration, in each case when due to 
atmospheric conditions or other gradual causes; 

but this Exclusion 2, shall be limited to that part of the Insured Property which is 
immediately affected and shall not apply to any other parts lost or damaged in 
consequence thereof. 

3. Defects (LEG2/96) 
All costs rendered necessary by defects of material workmanship design plan or 
specification and should damage occur to any portion of the Insured Property 
containing any of the said defects the cost of replacement or rectification which is 
hereby excluded is that cost which would have been incurred if replacement or 
rectification of the Insured Property had been put in hand immediately prior to the said 
damage. 

For the purpose of this Policy, and not merely this Exclusion 3, it is understood and 
agreed that any portion of the Insured Property shall not be regarded as Damaged 
solely by virtue of the existence of any defect of material, workmanship, design, plan 
or specification. 

4. Aircraft or Watercraft 
Aircraft or Watercraft or plant and equipment permanently mounted thereon. 

5. Disappearance or Shortage 
loss due to disappearance or revealed by inventory shortage alone, unless the 
shortage can be reasonably attributed to burglary, theft, pilferage or like dishonesty of 
persons other than the Insured. 

6. Money 
Damage to cash, bank notes, treasury notes, cheques, postal orders and money 
orders, stamps or securities. 

7. Transits Outside of Australia 
Damage to Insured Property in the course of ocean marine shipment. 

8. Electronic Data Exclusion 
loss, damage, destruction, distortion, erasure, corruption or alteration of Electronic 
Data from any cause whatsoever (including but not limited to Computer Virus) or loss 
of use, reduction in functionality, cost, expense of whatsoever nature resulting there 
from, regardless of any other cause or event contributing concurrently or in any other 
sequence to the loss. 
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However, Exclusion 8 will not apply to physical damage occurring during the Period of 
Insurance to Insured Property directly caused by a Defined Peril. 

9. Breakdown of Construction Plant and Equipment 
Damage to Construction Plant and Equipment other than that owned of the 
responsibility of RMS. 

10. Nuclear Risks 
loss, damage or liability directly or indirectly caused by or contributed to by or arising 
from: 

(a) ionising, radiations or contamination by radioactivity from any nuclear waste or 
from the combustion of nuclear fuel; 

for the purpose of this General Exclusion 4.4 (a) only, combustion shall include 
any self-sustaining process of nuclear fission; 

(b) nuclear weapons materials. 

This Exclusion 3.10 shall not apply to liability resulting from the use of commercial 
radioactive isotopes. 

3.11 War and Terrorism 

notwithstanding any provision to the contrary within this Policy or any endorsement 
thereto it is agreed that this Policy excludes loss, damage, cost or expense of 
whatsoever nature directly or indirectly caused by, resulting from or in connection with 
any of the following regardless of any other cause or event contributing concurrently 
or in any other sequence to the loss:  

(a) war, invasion, acts of foreign enemies, hostilities or warlike operations (whether 
war be declared or not), civil war, rebellion, revolution, insurrection, civil 
commotion assuming the proportions of or amounting to an uprising, military or 
usurped power; Notwithstanding this clause 4.5(a), this Policy shall cover loss, 
damage or liability caused by missiles and/or mines and/or bombs and/or other 
explosives not discovered at the moment of commencement of this Policy as 
long as no state of war exists in the country where the loss occurs; or 

(b) any act of terrorism, except to the extent provided under the Terrorism 
Insurance Act 2003 (Cth). 

For the purpose of this clause an act of terrorism means an act, including but 
not limited to the use of force or violence and/or the threat thereof, of any 
person or group(s) of persons, whether acting alone or on behalf of or in 
connection with any organisation(s) or government(s), committed for political, 
religious, ideological or similar purposes including the intention to influence any 
government and/or to put the public, or any section of the public, in fear. 

This clause also excludes loss, damage, cost or expense of whatsoever nature 
directly or indirectly caused by, resulting from or in connection with any action 
taken in controlling, preventing, suppressing or in any way relating to 3.11(a) 
and/or 3.11(b) above. 

In the event any portion of this General Exclusion clause 3.11 is found to be invalid or 
unenforceable, the remainder shall remain in full force and effect. 

11. Earthwork Materials and Pavement Materials 
It is agreed and understood that otherwise subject to the terms, exclusions, provisions 
and conditions contained in the Policy or endorsed thereon, the Insurers will not 
indemnify the Insured for loss or damage due to rain on earthwork materials and or 
pavement materials, except where such loss or damage is due to an event with a 
minimum return period of 20 years for the location insured on the basis of the 24 hour 
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statistics prepared by the Bureau of Meteorology for the nearest station to the location 
insured, or such other independently operated weather station situation near or 
adjacent to the location insured. 

12. Unsealed Roadworks 
 
It is agreed and understood that otherwise subject to the terms, exclusions, provisions 
and conditions contained in the Policy or endorsed thereon, cover for damage to 
unsealed roadworks will not exceed 5,000 metres any one indemnifiable event. 

13. Piling foundation clause MR 121 
It is agreed and understood that otherwise subject to the terms, exclusions, provisions 
and conditions contained in the Policy or endorsed thereon, the Insurers shall not 
indemnify the Insured in respect of expenses incurred 

(a) for replacing or rectifying piles or retaining wall elements 

(i) which have become misplaced or misaligned or jammed during their 
construction 

(ii) which are lost or abandoned or damaged during driving or extraction, or 

(iii) which have become obstructed by jammed or damage piling equipment or 
casings, 

(b) for rectifying disconnected or declutched sheet piles, 

(c) for rectifying any leakage or infiltration of material of any kind, 

(d) for filling voids or for replacing lost bentonite, 

(e) as a result of any piles or foundation elements having failed to pass a load 
bearing test or otherwise  not having reached their designed load bearing 
capacity, 

(f) for reinstating profiles or dimensions 

This endorsement shall not apply to loss or damage caused by natural hazards. The 
burden of proving that such loss or damage is covered shall be upon the Insured, 
subject to the terms, exclusions, provisions and conditions of this Policy. 
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4. Conditions  

The following Conditions apply . 
1. Escalation 

If during the Construction Period, the anticipated actual Project Value is estimated to 
exceed the estimated Project Value, then the Limit of Liability and Sub-Limits of 
Liability shall be increased by the percentage that represents the amount the 
anticipated actual Project Value for such Contract(s) exceeds the estimated Project 
Value at commencement of the Contract(s), but the total amount of all such increases 
shall not exceed 25% of the amount set against each item in the Limits of Liability and 
Sub-limits of Liability. 

2. Claims Procedure 
For estimated Damage up to  the Insured is at liberty to immediately 
proceed with repairs or replacement and shall provide to the Insurers full details of the 
cause and circumstances of the Damage, followed by written notification of the claim, 
supported by the necessary invoices and other details. 

For estimated Damage exceeding the Insured is to defer proceeding with 
repairs or replacement until the Insurers or their representatives have made a 
preliminary survey or have agreed to the Insured proceeding with repairs or 
replacement. 

The amounts stated in this Condition 2 refer to estimates made by the Insured of 
amounts payable by Insurers after application of any relevant Excess. 

3. Limits of Liability 
(a) No liability shall attach to the Insurers until the Damage in respect of each Event 

exceeds the amount of any relevant Excess stated in the Schedule. 

(b) The liability of the Insurers for any one Event at any one situation shall not 
exceed the Limits of Liability and the accumulative amounts of the Sub-limits of 
Liability stated in the Schedule. 

(c) The Limits of Liability and Sub-limits of Liability shall apply in excess of the 
amount of any relevant Excess. 

4. Application of Excess 
(a) The Insured shall be liable to pay the amount of the Excess in respect of each 

Event. If a series of claims are made under this Policy arising out of the one 
Event then only one Excess shall apply 

(b) Non-aggregationion of Excesses 

Should more than one Excess apply for any claim or series of claims arising 
from the one Event, such Excesses shall not be aggregated and only the 
highest single Excess shall apply. 

(c) 72 Hour Clause 

For the purpose of the application of any Excess, all Damage resulting from fire, 
earthquake, cyclone, flood, hail, storm and/or tempest, occurring during each 
period of 72 consecutive hours shall be considered as one Event where such 
peril is sporadic in its sweep and scope. The Insured shall select the time from 
which any such period shall commence but no two selected periods shall 
overlap. 

(d) Inland Transit 
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In respect of the transit Excess such Excess shall apply to Insured Property in 
the course of loading of the Insured Property, whilst in transit, including 
incidental storage until unloading at the point of discharge at the final 
destination. 

5. Insurers’ Rights 
The Insured shall, at the request and the expense of the Insurers, do and concur in 
doing all such acts and things as the Insurers may reasonably require with a view to 
recovery of Damaged Insured Property or to preserve and enforce any rights the 
Insured may have against anyone in respect of Damage to Insured Property. 

6. Subrogation and Settlement of Claims 
(a) The Insured shall inform the Insurers as soon as reasonably practicable of the 

happening of any Damage which may give rise to a claim under this Policy. 

(b) Upon the payment of any claim under this Policy, subject to any restrictions 
imposed by the Commonwealth Insurance Contracts Act 1984, the Insurers 
shall be subrogated to all the rights and remedies of the Insured arising out of 
such claim against any person or corporation whatsoever. 

7. Multiple Insureds Clause 
(a) If the Insured comprises more than one insured party each operating as a 

separate and distinct entity then (save as provided in this clause 4.10), cover 
hereunder shall apply in the same manner and to the same extent as if 
individual policies had been issued to each such insured party provided that the 
total liability of the Insurers to all of the insured parties collectively shall not 
exceed the Limits of Liability or Sub-limits in this Policy. 

(b) The insured parties will, to the extent allowed under contract, at all times 
preserve the various contractual rights and agreements entered into by the 
insured parties and contractual remedies of such parties in the event of loss or 
damage. 

(c) The Insurers shall be entitled to avoid liability to or (as may be appropriate) 
claim damages from an insured party in circumstances of such insured party 
committing fraud, misrepresentation, material non-disclosure or breach of any 
warranty or Condition of this Policy referred to in this General Condition 4.10 as 
a “Vitiating Act”. 

(d) However a Vitiating Act or any other act or neglect committed by one insured 
party, either at the time of entering this contract or during the Period of 
Insurance, shall not prejudice the right to indemnity of any other insured party 
who has an insurable interest and who has not committed a Vitiating Act. 

(e) The Insurers agree to waive all rights of subrogation that they may have or 
acquire against:  

(i) any Insured other than those defined in the Insured iii.d. in circumstances 
where indemnity is not provided under this Policy; 

(ii) at the option of the Named Insured, any other parties or persons, subject 
to the Insured, waiving rights of subrogation prior to the loss, but only 
when required to do so under contract; 

except where the rights of subrogation or recourse are acquired in consequence 
or otherwise following a Vitiating Act, in which circumstances the Insurers may 
enforce such rights against the party committing the Vitiating Act. 
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8. Notices 
(a)  Any notice(s) required by the Conditions of this Policy to be given to the 

Insurers shall be given by the Insured through any office of their insurance 
provided, icare.  

(b) Any notice(s) given by the Insurers to any party insured under this Policy shall 
also be given to all other named parties. 

(c) Any notice of claim given to the Insurers by any party insured under this Policy 
shall be accepted by the Insurers as a notice of claim given on behalf of all other 
parties insured under this Policy. 

(d) If a Nominee for Insurers’ Notices is shown in the Schedule, the Insurers agree 
to give the nominated organisation 30 business days prior notice in the event of: 

(i) the cancellation or expiry of this Policy before completion of the 
Construction Period and/or Defects Liability Period of the relevant 
Contract due to non payment of premium or any other cause; 

(ii) the Insurers giving any notice under this Policy. 

9. Declarations and Premium Payment 
If the Premium with regard to an item of this Policy is shown in the Schedule as being 
adjustable, then the Premium is provisional and will be adjusted as follows: 

(a) Within 30 days of the expiry of the Construction Period, the Named Insured will 
declare to the Insurers the actual value of the Adjustment Factor for each 
relevant item shown in the Schedule. 

(b) The Premium will be adjusted (subject to minimum Premium applicable) by 
payment to the Insurers of an additional Premium or by allowance to the Insured 
of a return Premium, as the case may be, calculated at the agreed rate on the 
difference between the estimated and actual value of the Adjustment Factor. 

(c) In the event of any dispute or difference between the Insurers and the Named 
Insured as to the actual declared values, then for the purposes of this clause 
and clause 4.1, at the request of either party, such values shall be determined 
by the President for the time being of the Australian Institute of Quantity 
Surveyors, or his nominee, acting as an expert and not as an arbitrator. The 
cost of any such determination shall be borne equally by the Insurers and the 
Named Insured. 

10. Extension to Period of Insurance 
The Insurers agree to automatically grant any required alteration/extensions to the 
Period of Insurance up to a maximum of 90 days at additional premium not exceeding 
pro-rata. The Named Insured shall notify the Insurers as soon as possible (but no later 
than the estimated end date of the Construction Period shown in the Schedule or 
endorsement of this Policy) of becoming aware that the completion date last notified 
to the Insurers will be exceeded and the revised estimated completion date. 

Extensions to the estimated Period of Insurance of greater than 90 days will only be 
covered subject to the prior approval of the Insurers. 

11. Insolvency or Bankruptcy 
The insolvency or bankruptcy of any party comprising the Insured shall not release the 
Insurers from any of their obligations assumed hereunder. 

12. Hold Harmless Agreements 
Where, in connection with or in relation to a Contract, the Insured enters into an 
agreement with another party and where such agreement provides, inter alia, that the 
Insured shall indemnify and/or hold harmless and/or release from liability such other 
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party in respect of any damage, defect or liability hereby insured against, it is 
understood and agreed that this Policy shall not be prejudiced or invalidated by the 
Insured agreeing to such provisions and that the indemnity and/or hold harmless 
and/or release from liability given by the Insured shall be equally binding upon the 
Insurers. 

13. Jurisdiction and Service of Proceedings 
The Insurers agree that: 

(a) this Policy is governed by the laws of Australia; 

(b) in the event of a dispute arising under this Policy, Insurers at the request of the 
Insured will submit to the jurisdiction of any competent Court in the 
Commonwealth of Australia. Such dispute shall be determined in accordance 
with the law and practice applicable in such Court; 

(c) any summons notice or process to be served upon the Insurers may be served 
upon the Nominee For Legal Service stated in the Schedule. Such Nominee has 
authority to accept service and to enter an appearance on the Insurers' behalf. If 
directed by the Insured the Nominee shall give a written undertaking that the 
Nominee will enter an appearance on the Insurers’ behalf; 

(d) if proceedings are instituted against any one of the Insurers, all Insurers hereon 
will abide by the decision of such Court or any competent Appellate Court. 

14. Cancellation 
(a) By the Insurers 

The Insurers may cancel this Policy for any of the reasons set forth in Section 
60 of the Commonwealth Insurance Contracts Act 1984 by serving on the 
Named Insured sixty (60) days notice in accordance with Section 59 of that Act, 
in which case the Insured will be entitled to a pro-rata refund of the Premium. 

(b) By the Named Insured 

The Named Insured (on behalf of itself and all other Insured’s unless otherwise 
specified) may cancel this Policy thereof at any time by giving notice in writing to 
the Insurers. 

(c) After cancellation by the Named Insured, the Premium will be adjusted in 
accordance with Condition 4.9 or pro-rata for the period on risk of the outcome 
does not represent an equitable refund for the cancelled period. The Named 
Insured will be obliged to supply to the Insurers such information as is 
necessary to adjust the Premium. 

15. Alterations in Material Fact/Error or Omission 
(a) The Insured will not be prejudiced under this Policy in the event of any alteration 

in material fact or otherwise regarding construction methods or procedures, an 
unintentional or inadvertent error, omission or misdescription or any other 
information contained or omitted from any underwriting information supplied to 
the Insurers.  

(b) The Named Insured undertakes to immediately notify the Insurers as soon as 
the alteration or omission becomes known to them, and the Insurers shall be 
entitled to make reasonable variations to this Policy’s terms and Conditions as 
may be mutually agreed between the Insurers and the Insured. 

16. Progress Payments 
Provided that quantum has reasonably been established and indemnity has been 
granted under this Policy, the Insurers agree to make an immediate progress payment 
on account of any claim of not less than 50% of the quantum established. Further 
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progress payments shall be made to the Insured, at such intervals and for such 
amounts as may be agreed upon production of an acceptable report by the Loss 
Adjuster (if appointed), provided such payments shall be deducted from the amount 
finally determined upon adjustment of the claim. 

17. Engagement of Loss Adjusters 
icare is authorised to appoint a loss adjuster from the panel of Agreed Loss Adjusters 
to investigate and quantify losses that are potentially indemnifiable under this Policy. 
Loss adjuster fees and expenses shall be payable by the Insurers. 

The Insurers and Insured agree that the Agreed Loss Adjusters shall be agents of the 
Insurers and the Insured and all documents, transcripts, reports (verbal and written) 
shall be made available to the Insurers and the Insured. 

If at any time there shall be any dispute or difference between the Insurers and the 
Insured in respect of the adjustment of a loss, then the Insurers or the Named Insured 
shall be entitled to appoint an independent loss adjuster. 

18. Loss Payee 
Any claim arising under this Policy shall be settled with and paid to the Loss Payee 
stated in the Schedule or as they may direct. 

19. Currency 
(a) All monetary amounts expressed in this Policy are in Australian dollars. The 

Premium and losses shall be paid in Australian dollars or as otherwise agreed 
between the Insurers and the Insured. 

(b) For the purposes of this Policy, the Insurers agree to the Named Insured’s 
normal practice of converting currency to Australian dollars in accordance with 
the Named Insured’s accounting practices. 

20. Sanctions and Embargoes 
This Policy does not provide any cover or benefit for any business or activity to the 
extent that: 

(i) such cover or benefit and/or 

(ii) such business or activity 

would violate any applicable economic or trade sanction law or regulations of the UN 
and/or the EU/EEA and/or any other applicable national economic or trade sanction 
law or regulations. 

This policy does also not provide any insurance coverage or other benefits, if and to 
the extent, there is no insurance coverage in the master policy or reinsurance 
contract, subject to any applicable sanction laws. 
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Introduction 

In consideration of the Named Insured having paid or agreed to pay the Premium, the Insurer agrees to 
indemnify the Insured to the extent provided herein subject always to the Limits of Liability and Sub-limits of 
Liability of this Policy. 

This Policy incorporates the Introduction, Insuring Clauses, Schedule, Sections, Definitions and 
Interpretation, Conditions, Extensions, Exclusions, Endorsements and any other terms herein contained, 
which are to be read together. The Insurer agrees that this Policy and any subsequent attaching 
Endorsements are accepted as their own. 

The liability of the Insurer will in no case exceed the Limits of Liability and Sub-limits stated in the Schedule 
or elsewhere in this Policy.  

 

Signed for and on behalf of the Insurer: 

 

Insurer Policy No. Proportion 
% 

Signature Place Date 

Self-Insurance Corporation of 
NSW ………. 100  Sydney ………. 
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Schedule 

Named Insured: Roads and Maritime Services 

  

Insured: Lendlease Engineering Pty Ltd 
 
This Policy also insures other parties as specified in the definition of the 
Insured herein. 

  

Insured Project: 
 

All works of any kind or description undertaken by or on behalf of the  
Named Insured and commenced during the Policy Period in respect of The 
Northern Road – Stage 3 North 

  

Policy Period: From: 7 November 2016 

To: 7 February 2023 

Both dates at 4:00pm Local time at Sydney, NSW 

And any other period for which the Policy is extended by agreement. 

  
  

Defects Liability Period: 36 Months in respect of the initial Defects Liability Period (included in Policy 
Period) 

  

Performance Testing 
Period: 

Not Applicable 

Geographical Scope: Anywhere in the Commonwealth of Australia (and any overseas locations 
but only if agreed by the Insurer prior to risk being covered) 

  

Limits of Liability: 
(clause 18) 

Limit of Liability each Occurrence and in the 
aggregate during the Period of Insurance for all 
Occurrences in respect of Products only: 

 

 

 Clause 2 - Defence and other costs are in addition to these limits. 

  

Nominee for Insurer 
Notices: 
(clause 23(c)) 

Nominee 

Jardine Lloyd Thompson 

Address 

Level 11, 66 Clarence St 
Sydney 

 

    

Nominee for Legal 
Service: 
(clause 33(c)) 

Goran Bogdanovski 
Roads and Maritime Services 
101 Miller Street, North Sydney 

  

Loss Adjuster(s): 
(clause 31) 

 

The Insurer authorises the following companies to adjust any claim under 
this Policy, or as otherwise agreed by the Insurer and the Insured: 

- Technical Assessing 

- Harrison Grey 
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Underlying Insurance  Not Applicable 

JLT’s address for 
Notices: 
(clause 23) 

Notices under this Policy to be sent to: 

Jardine Lloyd Thompson Pty Ltd 
Level 11, 66 Clarence Street  
Sydney NSW 2000 
Att: Jonathan Frost 
E-mail:  Jonathan.frost@jlta.com.au 
Phone:  02 9290 6706 

  

Currency: 
(clause 32) 

Australian dollars  

Excess: 
(clause 19) 

(inclusive of Defence and other costs in Clause 2)  

As agreed 

 

 

 

 
 

 

 

Should more than one deductible appear under the 
Policy for any claim or series of claims arising from the 
one Occurrence, only the highest single deductible shall 
apply. 

 

 for Worker to 
Worker claims 

 for Products 
Liability 

 for 
Underground Services 

 

for all other 
claims 
 

   

Premium: 
(clause 24) 

As agreed  
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Definitions and Interpretation 

The following Definitions will apply to this Policy. 

Aircraft means any craft or machine made or intended to fly or become airborne or move in or through the 
atmosphere or space. 

Advertising Injury means: 

i. libel, slander or defamation; 

ii. infringement of copyright or of title or of slogan; 

iii. piracy or unfair competition or idea misappropriation under an implied contract; 

iv. invasion of privacy; 

committed or alleged to have been committed during the Period of Insurance in any advertisement, publicity 
article, broadcast or telecast and arising out of the  Named Insured's advertising activities or any advertising 
activities conducted on behalf of the  Named Insured, in the course of advertising the Contract, Business, 
goods or services. 

Business means the Insured Project stated in the Schedule including the provision and management of 
canteens, social, sports and welfare organisations for the benefit of the  Insured's Employees, first aid, 
security, fire and ambulance services and maintenance of the  Insured's premises and provided in 
connection with the Insured Project.  

Contract means any contract or agreement or work undertaken by or on behalf of the Insured in 
connection with the Insured Project. 

Contract Types 
Where appearing in this Policy, the following Contract Type definitions apply.  

Dams, means dams, weirs and hydroelectric projects involving the construction of dams or weirs. 

Off-Shore Works means works which are not land based or not to be connected to land on completion and 
which are located in excess of 5 kilometres from the nearest land. The term shall include oil rigs and oil 
platforms (but not including oil platforms when connected to the land on completion). The term shall not 
apply to pre-fabrication works on land associated with an Off-Shore Works Contract. 

Tunnelling means the construction of underground passageways, subways and/or roads used for the 
movement of pedestrians or vehicular traffic that is open at both ends, and is constructed by boring, drilling, 
excavating or digging through the earth, but shall not include Horizontal Directional Drilling Contracts, or 
work to existing tunnels which do not involve the above construction techniques. 

Horizontal Directional Drilling means micro-tunnelling work for the construction of tunnels utilising surface 
based horizontal directional drilling equipment. This definition does not include tunnels of the type and/or 
use defined in Tunnelling 

Underground Mining means works specifically related to underground mining. The term shall not include 
contracts involving alluvial, open cut or hydraulic mining or quarrying. 

All Other Works shall mean any other works not referred to above. 

In the event of a Contract or project comprising more than one Contract Type, the Contract Type shall be 
deemed the Contract Type with the largest contract and materials value. 

Contract Value means the total value of work and construction costs incurred by or on behalf of the 
Insured in respect of the Insured Project. It includes the value of principal supplied and other free supplied 
materials if liability for such work is required to be insured under this Policy. The Named Insured and/or 
Insured may reduce the Contract Value by subtracting the non-recurring construction costs. 

Period of Insurance means: 

(1) Construction Period means the period commencing with the entering into of each Contract, 
provided such Contract is entered into during the Period of Insurance, until at the option of the  
Insured: 
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(i) the Contract Works have been formally accepted in their entirety by the principal or owner as 
having achieved practical completion and completed any relevant commissioning and/or 
performance testing periods, notwithstanding the fact that portions of the Contract(s) may have 
been handed over, put into use or accepted by the principal or owner prior to that time; or 

(ii) with respect to each separable portion of the Contract Works, the time it is taken over and put 
into use by the principal or owner and completed any relevant commissioning and/or 
performance testing periods. 

The Construction Period shall not exceed the Policy period noted in the Schedule. 

(2) Defects Liability Period means the period described in any Contract during which an  Insured is 
legally obliged to rectify defects, shrinkages, errors, omissions or other faults and/or to complete its 
obligations under such Contract (the initial Defects Liability Period), which includes a further period, 
following rectification of defects under the initial period. 

Employee means any person under a contract of service or apprenticeship with the Insured. 
Insured means: 

(a) the Named Insured stated in the Schedule 

(b) the Government Agency and/or department for all contracts declared to icare for the purpose of this 
insurance. 

(c) any Government Agency and/or department of any Named Insured, or any other government or 
non-government organisation under the control of any insured party and over which it is exercising 
active management. 

(d) any parent or subsidiary company (including subsidiaries thereof) of any insured party and any 
other organisation under the control of the  Insured and over which it is exercising active 
management, whether now or hereafter incorporated; 

(e) if not a  Named Insured, any of the following persons or entities for whom or for which the insured 
parties above are obliged to arrange insurance by virtue of a Contract or assumption of 
responsibility, but only to the extent required by such Contract or assumed responsibility and in any 
event only for such coverage and Limits of Liability as provided in this Policy;  

i. principal or owner or agent of the principal or owner or joint venture partner; 

ii. construction manager or project manager; 

iii. contractor or sub-contractor of any tier subject to the limitations in (iv) and (v); 

iv. architect, engineer or other consultant, but only in respect of their on-site, manual activities; 

v. vendor or manufacturer, but only in respect of their on-site, manual activities; 

vi. lessor, financier, mortgagee or trustee; 

vii. government body not included in i to v. above; 

viii. other party with an insurable interest in the Insured Project not included in the above 

ix. alliance partners in respect of works undertaken under alliance agreements; 

For the purposes of this policy those Insured specified in iv. and v. above are not considered to be 
included under any other Insured definition. 

(f) any director, executive officer, Employee, partner, contract staff, or member of any safety,   security 
or medical facility of any of the  Insured’s whilst acting as such; 

(g) any office bearer or member of any social, sporting, or welfare facility of any of the  Insured’s whilst 
acting as such; and 

all for their respective rights, interests and liabilities. 

JLT means Jardine Lloyd Thompson Pty Ltd, ABN 69 009 098 864. 

Local Time means the Official Government Time set on Co-ordinated Universal Time (UCT) (which 
includes daylight savings time where observed) at the designated place stated in the Schedule. 
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Occurrence means an event including continuous or repeated exposure to conditions that result in 
Personal Injury, Property Damage or Advertising Injury where such injury or damage is neither expected 
nor intended from the standpoint of the Insured. 
Policy Period means the period stated in the Schedule, and shall include any subsequent periods for 
which the Insurer has agreed to renew this Policy. 

Personal Injury includes: 

(a) bodily injury, illness, disease, disability, shock, fright, loss of consortium, loss of amenities, mental 
anguish or mental injury, including any resultant death; 

(b) false arrest, false imprisonment, wrongful detention, malicious prosecution and humiliation; 

(c) the publication or utterance of libel or slander, or of other defamatory or derogatory material, or a 
publication or utterance in violation of any individual’s right of privacy except: 

(i) when the first such publication or utterance is related to any publication or utterance made 
prior to the commencement of this Policy; or 

(ii) when any such publication or utterance is made in the course of or is related to advertising, 
broadcasting, telecasting or publishing activities conducted by or on behalf of the Insured; 

(d) nuisance, wrongful entry or wrongful eviction or other invasion of the right to private occupancy; 

(e) assault and battery not committed by or at the direction of the Insured unless committed for the 
purpose of preventing or eliminating danger to persons or property. 

Pollutants means any solid, liquid, gaseous or thermal irritant or contaminant including smoke, vapour, 
soot, fumes, acids, chemicals or waste. Waste includes materials to be recycled, reconditioned or 
reclaimed. 

Products means anything after it has left the custody or control of the  Insured, which has been or is 
deemed by law to have been manufactured, grown, produced, processed, formulated, built and/or 
constructed, assembled, erected, installed, sold, supplied, imported, exported, distributed, treated, 
serviced, altered or repaired by the  Insured, which includes the Insured Project or other works performed 
by the  Insured, containers, labels and packing materials, directions, instructions and advice given or 
omitted to be given in connection with such Products. Works shall be deemed to be a Product only after 
expiry of the Construction Period and after they have left the custody or control of the Insured. 

Property Damage means: 

physical loss or destruction of or damage to tangible property including the loss of use (total or partial) or 
any consequential loss resulting therefrom; or 

total or partial interruption of or interference with or loss of use of or deprivation of premises, property, 
services, facilities, trade or vehicular or pedestrian traffic or the like. 

Underlying Insurance means a policy of insurance arranged by or on behalf of an  Insured either 
voluntarily or pursuant to a contract (which may include a policy(ies) arranged by joint venture partners, 
principals, contractors, etc.) that provides cover to the Insured for a risk, which save for the Underlying 
Insurance, would be covered by this Policy. Underlying Insurance includes but is not limited to those 
policies identified in the Schedule. 

Vehicle means any type of machine on wheels or intended to be propelled by other than manual or animal 
power and any trailer made or intended to be drawn by any such machine whilst attached thereto. 

Watercraft means any vessel, craft or thing in excess of 12 metres in length (measured at the waterline) 
made or intended to float on or travel on or through water. 

Worker to Worker Liability means: 

legal liability of the Insured in respect of recoveries of any payments by any workers’ compensation insurer 
under the provisions of any workers’ compensation legislation or policy, or at common law. 

solely in respect of workers undertaking work on the Insured Project. 

Excess means: 

The Insured shall retain the amount specified as the Excess in the Schedule for each and every 
Occurrence indemnified by this Policy.  
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INTERPRETATIONS 
The following Interpretations will apply to this Policy. 

Headings 

Headings have been included for ease of reference. The terms and conditions of this Policy are not to be 
construed or interpreted by reference to such headings. 

Singular/Plural 

In this Policy, where the context admits, words denoting the singular shall include the plural and vice versa. 
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Insuring Clauses

The Insurer will indemnify the Insured: 

1. Legal liability 

against the Insured’s legal liability to pay damages or compensation in respect of: 

(a) Personal Injury; 

(b) Property Damage; or 

(c) Advertising Injury, 

sustained: 

(i) during the Construction Period or Defects Liability Period in respect of the Insured Project; or 

(ii) during the Period of Insurance in respect of the  Insured’s Products; 

within the Geographical Scope stated in the Schedule as a result of an Occurrence. 

2. Defence and other costs 

In addition to the Limits of Liability, the Insurer will pay in connection with any indemnity pursuant to 
clause 1 all costs and expenses: 

(a) incurred by or on behalf of the  Insured in connection with or incidental to: 

(i) the provision of immediate medical, surgical or other aid to any person; 

(ii) the protection of property, including but not limited to temporary repairs and/or shoring 
up, the purchasing and/or hiring and the erection and dismantling of hoardings, barriers, 
fences and any other form of temporary protection (including but not limited to such 
temporary protection which the  Insured must provide in order to comply with the 
requirements of any statutory authority); 

(iii) the mitigation, containment, elimination or suppression of actual or possible loss, 

(b) connected with or incidental to the investigation, defence, negotiation or settlement of any 
claim made against the  Insured (including but not limited to costs and expenses connected 
with or incidental to any appeals against any judgements against the  Insured) incurred by or 
on behalf of the  Insured with the consent of the Insurer, such consent not to be unreasonably 
withheld; 

(c) recoverable from the Insured by any claimant;  

(d) connected with or incidental to the investigation, defence, negotiation or settlement of any 
prosecution (criminal or otherwise) of the  Insured or attendance by any of the  Insured at any 
official investigation, examination, coroner’s inquest, inquiry or other proceedings provided that 
the Insurer shall not be liable to pay any fines or penalties imposed against the  Insured; 

even if the allegations of a suit are groundless, false or fraudulent, Insurer will defend any 
proceedings against the  Insured for compensation to which indemnity under this Policy applies (or 
would apply if the claim was sustained) and the Insurer may make such investigations and settlement 
of any claim as the Insurer deems expedient. 
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Exclusions applying to this Policy 

This Policy does not provide indemnity in respect of: 

3. Workers compensation/employers’ liability 

liability for which the Insured is entitled to indemnity under any policy of insurance required to be 
taken out pursuant to any legislation relating to workers and workmen’s compensation, whether or 
not the Insured has effected such a policy, except in respect of: 

(a) any amount in excess of any limits applicable under any such policy which has been effected 
in a country to comply with legal requirements. Coverage provided under this clause 3(a) shall 
not apply in respect of Personal Injury sustained by any Employee, to the extent that it is the 
subject of indemnity under any of the  Insured’s workers’ compensation or employer’s liability 
policies or any policy issued in substitution thereof; 

(b) any liability of others which has been assumed by the Insured under contract;  

(c) any liability arising out of the infringement by the Insured of the Trade Practices Act, 1974 or 
similar legislation of a state or territory or country. 

4. Aircraft and Watercraft 

liability arising from the ownership, possession or use by the Insured of any Aircraft or Watercraft, but 
this clause 4 shall not apply to: 

(a) Aircraft or Watercraft which are not owned or operated by the  Insured when such craft are 
hired, leased or chartered to or by the  Insured with a pilot/master and crew supplied; 

(b) liability arising out of construction plant or equipment mounted upon or operating from any 
Watercraft; 

(c) the use or existence of explosives on or from any Watercraft whether in, over or under water or 
otherwise; 

(d) liability in respect of work undertaken on Watercraft. 

5. Vehicles 

liability caused by the ownership, possession or use by the  Insured of any Vehicle where such 
liability at the time and place of the Occurrence giving rise to a claim under this Policy is insured by 
virtue of any legislation governing the use of motor vehicles. This clause 5 shall not apply to liability 
in respect of: 

(a) the loading or unloading of or the delivery or collection of goods to or from any Vehicle; 

(b) a Vehicle whilst situated or being used on or adjacent to any site or the premises of the  
Insured; 

(c) Personal Injury to the extent that indemnity is not provided by a compulsory third party bodily 
injury liability insurance. 

6. Loss of use  

loss of use of tangible property that forms part of a Contract which has not been physically damaged 
or destroyed resulting from a delay in or lack of performance by or on behalf of the  Insured of any 
Contract or agreement. 

7. Defective Product 

liability for: 

(a) the cost of making good, replacing or reinstating workmanship performed by the Insured or of 
any Product which is or is alleged to be defective or deficient; 

(b) the cost of or damages claimed in relation to the withdrawal, recall, inspection, repair, 
replacement or loss of use of any Products or any property of which such Products form a part, 
if such Products or property are withdrawn from the market or from use solely because of any 
known or suspected defect or deficiency therein; 
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This Clause 7 shall apply only which is defective or deficient and shall not apply to any other parts of 
the works, Products or any other property lost or damaged as a consequence. 

8. Professional liability 

liability arising out of the rendering of or failure to render professional advice or service by the 
Insured or error or omission connected therewith, but this clause 8 does not apply to: 

(a) Personal Injury or Property Damage arising therefrom, provided that no indemnity is available 
in respect of any architects, engineers or consultants; or 

(b) the rendering of or failure to render professional medical advice by medical persons employed 
by the Insured to provide first aid and other medical services on the  Insured's premises or 
sites and provided in connection with the Insured Project. 

9. Pollution and contamination 
(a) liability arising out of discharge, dispersal, seepage, release or escape of Pollutants into or 

upon land, the atmosphere, or water; but this clause 9(a) does not apply if such discharge, 
dispersal, seepage, release or escape is sudden and accidental and neither expected nor 
intended from the standpoint of the Insured; 

(b) any costs and expenses incurred in the prevention, removing, nullifying or cleaning up of 
Pollutants, but this clause 9(b) does not apply where clean-up, removal or nullifying expenses 
are incurred consequent upon a sudden and accidental happening neither expected nor 
intended from the standpoint of the Insured, which results in Property Damage and/or Personal 
Injury. 

10. Asbestos liability 

claims directly or indirectly caused by, contributed to by or arising from asbestos or materials 
containing asbestos. 

11. Fines and penalties 

liability arising from or attributable to any fine or penalty, including but not limited to any civil penalty, 
but this clause 11 does not apply to civil awards in the nature of compensatory damages.  

12. Property owned by or in care, custody or control of the Insured 

damage to property: 

(a) owned by the Insured; or 

(b) held in trust or in the custody or control of the Insured, but only for which and to the extent that 
indemnity is provided under the Insured’s construction (material damage) insurance policy or 
other similar policy covering such property. 

13. Recall 

The cost of or damages claimed in relation to the withdrawal, recall, inspection, repair, replacement, 
or loss of use of the Products or any property of which such Products form a part, if such Products or 
property are withdrawn from the market or from use solely because of any known or suspected 
defect or deficiency therein. 

14. Trade Sanctions  

Notwithstanding anything else to the contrary in the Policy, whenever coverage provided by this 
Policy would be in violation of any applicable economic, trade or other sanction or law, such 
coverage shall be null and void and the Insurer has no obligation to pay a claim if to do so would 
breach that sanction or law 

15. Nuclear risks 

liability directly or indirectly caused by or contributed to by or arising from: 

(a) ionising, radiations or contamination by radioactivity from any nuclear waste or from the 
combustion of nuclear fuel. For the purpose of this clause 15(a) only, combustion shall include 
any self-sustaining process of nuclear fission; 

(b) nuclear weapons materials. 

This clause 15 shall not apply to liability resulting from the use of commercial radioactive isotopes. 
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16. War 

Liability occasioned by or through or in consequence directly or indirectly of any of the following 
occurrences: 

War, invasion, act of foreign enemy, hostilities or warlike operations (whether war be declared or 
not), civil war, mutiny, civil commotion assuming the proportions of or amounting to a popular rising, 
military rising, insurrection, rebellion, revolution, military or usurped power; 

This Exclusion also excludes liability of whatsoever nature directly or indirectly caused by, resulting 
from or in connection with any action taken in controlling, preventing, suppressing or in any way 
relating to the above. 

17. Terrorism 

Liability directly or indirectly caused by, contributed to, resulting from or arising out of or in connection 
with any act of terrorism, as defined herein, regardless of any other cause or event contributing 
concurrently or in any other sequence to the loss. 

An act of terrorism includes any act, or preparation in respect of action, or threat of action designed 
to influence the government de jure or de facto of any nation or any political division thereof, or in 
pursuit of political, religious, ideological or similar purposes to intimidate the public or a section of the 
public of any nation by any person or group(s) of persons whether acting alone or on behalf of or in 
connection with any organisation(s) or government(s) de jure or de facto, and which: 

(a) involves violence against one or more persons; 

(b) involves damage to property; 

(c)  endangers life other than that of the person committing the action; 

(d) creates a risk to health or safety of the public or a section of the public; or 

(e) is designed to interfere with or to disrupt an electronic system. 

This Exclusion also excludes liability directly or indirectly caused by, contributed to by, resulting from, 
or arising out of or in connection with any action in controlling, preventing, suppressing, retaliating 
against, or responding to any act of terrorism. 
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Conditions applying to this Policy 

The following Conditions apply to this Policy. 

18. Limits of Liability 

(a) The liability of the Insurer under this Policy in respect of each Occurrence shall not exceed the 
Limits of Liability stated in the Schedule. All Personal Injury, Property Damage or Advertising 
Injury arising out of continuous or repeated exposure to substantially the same general 
conditions will be construed as arising out of one Occurrence.  

(b) The Limits of Liability shall apply in excess of the amount of the Excess. 

(c) The total aggregate liability of the Insurer for all claims arising out of Products shall not exceed 
the Limit of Liability stated in the Schedule for each Period of Insurance. 

19. Application of Excess 

(a) The Insured shall be liable to pay the amount of the Excess stated in the Schedule in respect 
of each Occurrence. If a series of claims are made arising out of the one Occurrence then only 
one Excess shall apply. 

(b) The Excess shall also apply to Defence and other costs as described in Insuring Clause 2 and 
clause 31 once these costs have been established. 

20. Claims procedure 

The Insured shall upon becoming aware of an event or loss giving rise or likely to give rise to a claim 
exceeding the Excess under this Policy: 

(a) give notice thereof as soon as reasonably practicable to the Insurer and JLT; 

(b) at the expense of the Insurer take all reasonable steps to mitigate the actual or potential 
amount of the claim; 

(c) as soon as reasonably practicable thereafter submit a claim in writing to the Insurer and JLT. 

(d) produce to the Insurer or to any person officially designated by it all such details, proof and 
particulars as may be reasonably required by it and permit extracts and copies of such 
documentation to be made and retained; 

(e) Notwithstanding the foregoing any  Insured shall be entitled to take immediate action to avoid 
danger to persons or property and that such action shall in no way prejudice or invalidate the 
relevant Insured's position or entitlement with respect to any claim hereunder; 

(f) The Insured will also maintain accurate claims data in respect of all claims under the Excess 
payable in respect of this Policy. 

21. Insurer's rights and subrogation 

(a) Upon the payment of any claim under this Policy, subject to any restrictions imposed by the 
Commonwealth Insurance Contracts Act 1984, the Insurer shall be subrogated to all the rights 
and remedies of the Insured arising out of such claim against any person or corporation 
whatsoever. 

Conditions applying to this Policy Page No 12. 



 

(b) No admission, offer, promise, payment or indemnity shall be made or given by or on behalf of 
the Insured without the consent of the Insurer who will take over and conduct in the name of 
the Insured the defense or settlement of any claim or to prosecute in the name of the Insured 
for the Insurer's own benefit any claim for indemnity or damages or otherwise and shall have 
full discretion in the conduct of any proceedings or in the settlement of any claim, however the 
Insurer shall discuss the conduct, defense, prosecution or settlement of any claim or 
proceeding with the Insured prior to taking action or effecting settlement. 

(c) The Insurer may pay to the Insured, the amount of the applicable Limit of Liability of the 
Insurer or such lesser sum for which the claim can be settled subject in either case to 
deduction of any sum or sums already paid as compensation in respect of such claim and the 
Insurer shall thereafter be under no further liability in respect of such claim except for the 
payment of costs and expenses for which the Insurer are liable hereunder incurred prior to the 
date of such payment. 

(d) Any claim amount recovered shall be applied in the following order of priority: 

(i) firstly to reimburse the Insured for the uninsured proportion of the loss, which includes 
any Excess paid by the Insured; 

(ii) secondly, to reimburse the Insurer of any excess insurance over the indemnity by this 
Policy as their interest may appear; 

(iii) thirdly, to reimburse the Insurer to the extent of their actual payment under this Policy; 

(iv) fourthly, if any balance then remains unpaid, to reimburse the insurers of any primary or 
Underlying Insurance as their interest may appear. 

The expenses of all such recovery proceedings shall be apportioned in the ratio of respective 
recoveries. If there is no such recovery in proceedings conducted solely by the Insurers, they 
shall bear the expenses thereof. 

22. Multiple Insured’s clause 

(a) If the Insured comprises more than one insured party each operating as a separate and 
distinct entity then (save as provided in this clause 22), cover hereunder shall apply in the 
same manner and to the same extent as if individual policies had been issued to each such 
insured party provided that the total liability of the Insurer to all of the insured parties 
collectively shall not exceed the Limits of Liability or Sub-limits in this Policy. 

(b) The insured parties’ will, to the extent allowed under contract, at all times preserve the various 
contractual rights and agreements entered into by the insured parties and contractual 
remedies of such parties in the event of loss or damage. 

(c) The Insurer shall be entitled to avoid liability to or (as may be appropriate) claim damages from 
an insured party in circumstances of such insured party committing fraud, misrepresentation, 
material non-disclosure or breach of any warranty or Condition of this Policy referred to in this 
clause 22 as a “Vitiating Act”. 

(d) However a Vitiating Act or any other act or neglect committed by one insured party, either at 
the time of entering this contract or during the Period of Insurance, shall not prejudice the right 
to indemnity of any other insured party who has an insurable interest and who has not 
committed a Vitiating Act. 
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(e) The Insurer agree to waive all rights of subrogation that they may have or acquire against:  

(i) any Insured or any individual or organisation affiliated or associated with a parent of or a 
subsidiary of any Insured; 

(ii) any other parties or persons, subject to the Insured waiving rights of subrogation under 
contract prior to the loss occurring; 

except where the rights of subrogation or recourse are acquired in consequence or otherwise 
following a Vitiating Act, in which circumstances the Insurer may enforce such rights against 
the party committing the Vitiating Act. 

23. Notices 

(a) The Insured shall address all notices or communications required by this Policy to the Insurer 
and Jardine Lloyd Thompson Pty Ltd (JLT) at the address stated in the Schedule for onward 
transmission to the Insurer. The Insurer shall also address all notices or communications 
required by this Policy to JLT at the address stated in the Schedule for onward transmission to 
the Insured. 

(b) The Insurer will accept notice of a claim by any Insured as notice by all Insured’s under this 
Policy. Where the Insured is required under contract to include a provision that the Insurer 
provide any notice under this Policy to all Insured’s, the Insurer agree to be bound by this 
undertaking. JLT will assist the Insurer in identifying contact details for each Insured. 

(c) If a Nominee for Insurer’ Notices is shown in the Schedule, the Insurer agree to give such 
nominee 60 business days prior notice in the event of: 

(i) the cancellation or expiry of this Policy before completion of the Defects Liability Period 
for any reason, including non payment of premium; 

(ii) the Insurer giving any notice under this Policy. 

24. Declarations and Premium payment 

As soon as is practicable following the expiry of the Policy Period, the Named Insured will declare to 
the Insurer: 

(a) the total final Contract Value of the Insured Project commenced and completed during the 
Policy Period, Subject to any minimum premium applicable, the provisional Premium will be 
adjusted by payment to the Insurer of an additional premium or by allowance to the Named 
Insured of a return premium, as the case may be, calculated by applying the agreed rate on the 
difference between the estimated and: 

(b) in respect of the Insured Project, the final and projected (as applicable) Contract Values; 

25. Resolution of a dispute over values 

In the event of any dispute or difference between the Insurer and the Named Insured as to the 
quantum of declared values, then for the purposes of this clause 25 and other provisions of this 
Policy, both parties agree that such values shall be determined by the President for the time being of 
the Australian Institute of Quantity Surveyors, or his nominee, acting as an expert and not as an 
arbitrator. The cost of any such determination shall be borne by the Insurer. 

26. Insolvency or bankruptcy 

The insolvency or bankruptcy of any party comprising the Insured shall not release the Insurer from 
any of their obligations assumed hereunder. 

27. Assignment 

If required, the Insurer will consider the assignment of this Policy to another party upon application by 
the Insured. Such agreement shall not be unreasonably withheld. 

28. Hold harmless agreements 
Where, in connection with or in relation to a Contract, the Insured enters into an agreement with 
another party and where such agreement provides, inter alia, that the Insured shall indemnify and/or 
hold harmless and/or release from liability such other party in respect of any indemnifiable event 
under this Policy, this Policy shall not be prejudiced or invalidated by the Insured agreeing to such 
provisions and that the indemnity and/or hold harmless and/or release from liability given by the 
Insured shall be equally binding upon the Insurer. 
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29. Cancellation or non-renewal of this Policy 

(a) By the Insurer 

Subject to clauses 22 and 23(c) the Insurer may cancel this Policy in accordance with Section 
60 of the Insurance Contracts Act 1984 (Cth) by serving on the Named Insured sixty (60) days’ 
notice in accordance with Section 59 of that Act, in which case the Named Insured will be 
entitled to a pro-rata refund of the Premium. 

(b) By the Named Insured 

The Named Insured (on behalf of itself and all other Insured’s unless otherwise specified) may 
cancel this Policy at any time by giving notice in writing to that Insurer. 

 

 
30. Alterations in material fact, error or omission 

(a) The Insured will not be prejudiced under this Policy in the event of any alteration in material 
fact or otherwise regarding construction methods or procedures, an unintentional or 
inadvertent error, omission or mis-description or any other information contained or omitted 
from any underwriting information supplied to the Insurer.  

(b) The Named Insured undertakes to immediately notify the Insurer as soon as the alteration or 
omission becomes known to them, and the Insurer shall be entitled to make reasonable 
variations to this Policy’s terms and Conditions as may be mutually agreed between the 
Insurer and the Named Insured. 

31. Appointment of Loss Adjuster 

(a) Loss adjusters appointed to investigate and quantify losses that are potentially indemnifiable 
under this Policy are agents of the Insurer and their fees and related expenses shall be 
payable by the Insurer. JLT, icare and GIO are authorised to appoint a loss adjuster from the 
panel of Loss Adjusters stated in the Schedule. 

(b)  The Insurers and Insured agree that the Agreed Loss Adjuster’s shall be agents of the Insurers 
and the Insured and all document, transcripts and reports (verbal and written) shall be made 
available to the Insurers and the Insured. 

(c) If at any time there shall be any dispute or difference between the Insurers and the Insured in 
respect of the adjustment of a loss, then the Insurers or the Named Insured shall be entitled to 
appoint an independent loss adjuster.  

32. Currency 

All monetary amounts expressed in this Policy are in the denomination stated in the Schedule. 
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33. Jurisdiction and service of suit 

The Insurer agrees that: 

(a) this Policy is governed by the laws of Australia; 

(b) in the event of a dispute arising under this Policy, at the request of the Named Insured, the 
Insurer will submit to the jurisdiction of any competent court in the Commonwealth of Australia. 
Such dispute shall be determined in accordance with the law and practice applicable in such 
court; 

(c) any summons notice or process to be served upon the Insurer may be served upon the 
Nominee for Legal Service stated in the Schedule. Such nominee has authority to accept 
service and to enter an appearance on the Insurer's behalf. If directed by the Named Insured, 
the nominee shall give a written undertaking that the nominee will enter an appearance on the 
Insurer’s behalf; 

34. Extension to Construction Period 

After first becoming aware that the completion date will exceed the Construction Period limitations 
stated in the Schedule, the Named Insured agrees to notify the Insurer as soon as possible (but no 
later than the Construction Period limitation stated in the Schedule or any revised period agreed by 
Endorsement), the revised estimated completion date. 

Extensions to the estimated Policy Period of up to 30 days shall be at no additional cost. For 
extensions beyond 30 days, the Insurer shall be entitled to charge the Named Insured an additional 
premium, but in no case shall the additional premium charged be greater than pro-rata of the 
premium for the particular Contract. Extensions to the estimated Construction Period do not 
automatically extend the Performance Testing Period or the estimated Defects Liability Period, any 
request for extension to these periods will only be considered at terms and Conditions to be agreed 
by Insurer. 

35. Non Contribution Clause. 

The Insurer agrees that irrespective of the existence of other policy/ies which may provide cover in 
part or in full in respect of any liability or expense incurred by this Policy, Insurer will not seek 
contribution in respect of liability or expense indemnified by this insurance. It is understood that 
Insurer will be unable to seek contribution under section 76 or section 45 of the Insurance Contracts 
Act 1984 
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Pollution Liability 
Project Insurance 
 

PROJECT: The Northern Road – Stage 3 North  

PERIOD:  7 November 2016 to 7 January 2020 

PRINCIPAL INSURED: Roads and Maritime Services 

 



 

Pollution Liability - Project Insurance Policy 
 

 

Introduction 

In consideration of the Named Insured having paid or agreed to pay the Premium, the Insurer agrees 
to indemnify the Insured to the extent provided herein subject always to the Limits of Indemnity and 
Sub-limits of coverage of this Policy. 

This Policy incorporates the Introduction, Insuring Clauses, Schedule, Sections, Definitions, 
Conditions, Extensions, Exclusions, Endorsements and any other terms herein contained, which are 
to be read together. The Insurer agrees that this Policy and any subsequent attaching Endorsements 
are accepted as their own. 

The liability of the Insurer will in no case exceed the Limits of Indemnity and Sub-limits stated in the 
Schedule or elsewhere in this Policy.  

 

Signed for and on behalf of the Insurer: 

 

Insurer Policy No. Proportion 
% 

Signature Place Date 

Self-Insurance Corporation of NSW  100  Sydney  
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Named Insured Roads and Maritime Services 
 
Additional Insured Lendlease Engineering Pty Ltd 

 
And other parties as specified in the definition of the Insured herein. 

 
Period of Insurance From:  7 November 2016 

To:  7 January 2020 

 
Limit of Indemnity  per Incident Limit 

 Policy Aggregate Limit 

 
Non-Owned Disposal 
Site Retroactive Date 7 November 2016 
 
Extended Reporting  
Period (Non-owned 
 Disposal Site Liability)  60 days 
 
Completed Operations 
Hazard Period 2 years 
 
Deductible each and every Occurrence (costs inclusive) 

 

Covered Operations Any work, of every kind and description, to be undertaken for, or in 
relation to The Northern Road – Stage 3 North 

 
Policy Number  

 
Policy Wording As attached 

 

Premium Breakdown As Agreed 
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Pollution Liability Occurrence Policy 
In consideration of payment of the Premium by the Insured to icare and in reliance upon written 
statements and declarations contained within the declaration form and supporting documentation 
received from the Insured, icare agrees to pay to or on behalf of the Insured in accordance with the 
attached Schedule, Policy wording and endorsements where applicable. 
 

SECTION I - COVERAGE 

1. Insuring Agreement 

(a) Covered Operations Liability 

icare will pay to or on behalf of the Insured those sums the Insured becomes legally obliged to 
pay for Loss arising from Pollution Conditions caused by Covered Operations performed by the 
Insured or any entity for which the Insured is legally liable. 
  
This insurance applies only to Loss for:  

 
(i) Bodily Injury, Environmental Damage or Property Damage that occurs during the Period 

of Insurance; and 
 

(ii) Emergency Response Costs that are first incurred by the Insured during the Period of 
Insurance.  

 
Progressive, continuous, intermittent or indivisible Bodily Injury, Environmental Damage or 
Property Damage that occurs over a period of days, weeks, months or longer caused by Pollution 
Conditions shall be deemed to have occurred only on the date of first exposure to such Pollution 
Conditions. The date of first exposure is:  

 
(i) In the case of Bodily Injury, the date of the first exposure of any person to the Pollutants; 

and  
 

(ii) In the case of Environmental Damage or Property Damage, the date of the first 
discharge, dispersal, seepage, migration, release of escape of the Pollutants.  

 
If the date of first exposure as described above is before the inception date of the first Policy 
issued to the Insured by icare providing coverage for Bodily Injury, Environmental Damage or 
Property Damage caused by Pollution Conditions resulting from Covered Operations, or cannot 
be immediately determined, but the progressive, continuous, intermittent or indivisible Bodily 
Injury, Environmental Damage or Property Damage continues in fact to exist during the Period of 
Insurance, the date of first exposure will be deemed to have occurred only on the inception date 
of the first Policy issued to the Insured by icare that is applicable to the Covered Operations from 
which the Bodily Injury, Environmental Damage or Property Damage caused by Pollution 
Conditions arose. Further, no other policy issued to the Insured by icare will be applicable to the 
Covered Operations from which the Bodily Injury, Environmental Damage, or Property Damage 
caused by Pollution Conditions arose. 
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(b) Non-owned Disposal Site Liability  

icare will pay to or on behalf of the Insured those sums the Insured become legally obliged to pay 
for Loss arising from Claim(s) for:  
 

(i) Bodily Injury or Property Damage to any person or organisation other than the owners or 
operators of the Non-owned Disposal Site including their employees or contractors; or 
  

(ii) Clean-up Costs;  
 

caused by Pollution Conditions at or emanating from a Non-owned Disposal Site. Such Pollution 
Conditions must commence on or after the Non-owned Disposal Site Liability Retroactive Date 
stated in the Schedule. Claims for such Bodily Injury, Property Damage, or Clean-up Costs must 
first be made against the Insured during the Period of Insurance or Extended Reporting Period 
and reported to icare in writing during the Period of Insurance or Extended Reporting Period. 

 

(c) Completed Operations Hazard 

icare will pay to or on behalf of the Insured those sums the Insured become legally obliged to pay 
for Loss arising from Claim(s) incurred within the Completed Operations Hazard Period: 

 
(i) When all of the Covered Operations called for in the contract have been completed. 

 
(ii) When all of the Covered Operations to be done at the job site have been completed if the 

contract calls for Covered Operations to be rendered at more than one job site. 
 

(iii) When that part of the Covered Operations done at a job site have been put to its intended 
use by any person or organisation other than another contractor or subcontractor working 
on the same project. 

 

2. Investigation and Defence 

icare has the right to defend any Claim in the name of the Insured of the defence or settlement of any 
Claim or to prosecute in the name of the Insured for its own benefit any claim for indemnity or 
damages or otherwise and shall have full discretion in the conduct of any proceedings and in the 
settlement of any Claim. The Insured shall give all such information and assistance as icare shall 
require. 
 
Within the Limits, icare will pay Defence Expense in connection with any Claim for which the Insured 
is indemnified by this Policy.  
 
In the event the Insured is a party to a demand, legal proceeding, inquiry or hearing which is covered 
only in part by this Policy, the Insured and icare will use their best efforts to agree upon a fair and 
reasonable allocation of Defence Expense or any other amount insured under this Policy which 
relates solely to what is covered under this Policy.  
 
In the event that an agreement on reasonable prospects for success cannot be reached between 
icare and the Insured, a Senior Counsel (to be mutually agreed upon by icare and the Insured) shall, 
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as an expert and not an arbitrator, make such allocation determination of legal costs and/or Defence 
Expense. Until the Senior Counsel has made a determination icare may, in its absolute discretion, pay 
such legal costs and/or Defence Expense or any other amount insured under this Policy as it 
considers appropriate.  
 
In the event that agreement on the appointment of a Senior Counsel cannot be reached, such Senior 
Counsel shall be appointed by the then President of the Law Society or the Law Institute in the 
relevant State or Territory.  

All icare’s duties under this Policy end when the applicable Limits are exhausted. This applies to 
Claims pending at the time and those filed thereafter. Defence Expenses are included in Loss, reduce 
the applicable limits of liability and are included within the Deductible stated in the Schedule. 

3. Joint Defence 
 

If more than one Insured is subject to a Claim: 

1. Subject to applicable law, icare and the Named Insured shall agree and appoint one counsel 
to defend all such Insureds; and 

2. All Insureds agree to cooperate with respect to the investigation, defense and settlement of 
such Claim. 
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SECTION II - EXCLUSIONS 

This Policy does not apply to:  
 

1. Contractual Liability  
Loss arising from the Insured’s assumption of liability in a contract or agreement. This exclusion does 
not apply to liability for Loss:  
 

(a) Assumed in (or relating to) a contract or agreement that is an Insured Contract, provided the 
Bodily Injury, Environmental Damage or Property Damage occurs subsequent to the 
execution and before the termination of the contract or agreement; or  

(b) That the Insured would have in the absence of the contract or agreement.  
 

2. Criminal Fines and Penalties  
Loss arising from criminal fines and criminal penalties. 

 
3. Damage to the Insured’s Product and the Insured’s Work  
Loss arising from damage to the Insured’s Product or to the Insured’s Work or any part of the 
Insured’s Product or the Insured’s Work. 
 
However, this exclusion does not apply if: 
 

a) if the damaged work or the work out of which the damage arises was performed by any entity 
for which you are legally liable; or 
 

b) to Property Damage to property of the Named Insured  
 

4. Employers Liability  
Loss arising from Bodily Injury to:  
 

(a) An employee of an Insured arising out of and/or in the course of employment by the Insured 
or while performing duties related to the conduct of the Insured’s business; or  

(b) Any person whose right to assert a Claim against the Insured arises by reason of any 
employment, blood, marital or other relationship with the employee.  
 

This exclusion applies whether the Insured may be liable as an employer or in any other capacity and 
to any obligation to share damages with or repay someone else who must pay damages because of 
the Bodily Injury. This exclusion does not apply to liability assumed by the Insured under an Insured 
Contract.  
 

5. Intentional and Illegal Acts  
Loss arising from any dishonest, criminal, fraudulent, malicious, intentional or illegal act or omission of 
any Responsible Insured.  
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6. Known Circumstances and Non-Disclosure  
Loss arising from any Pollution Conditions caused by Covered Operations which occurred prior to the 
Period of Insurance if any Responsible Insured knew or could have reasonably foreseen that such 
Pollution Conditions would give rise to a Claim and the Insured did not disclose such Pollution 
Conditions to icare.  

 
7. Mould  
Loss directly or indirectly caused by, arising out of or in any way connected with:  
 

(a) Any actual, alleged or threatened inhalation, discharge, dispersal, seepage, migration, 
absorption, release, exposure to, or escape of any mould, mildew or fungus in any form from 
any source, at any time;  

(b) The prevention of the actual, alleged or threatened inhalation, discharge, dispersal, seepage, 
migration, absorption, release, exposure to, or escape of any mould, mildew or fungus in any 
form from any source; or  

(c) Any testing, monitoring, clean up, removal, containment, treatment, disposal, detoxifying or 
neutralising or in any way responding to or assessing the effects of mould, mildew or fungus 
in any form from any source, at any time.  

 

8. Non-compliance  
Loss arising from any Responsible Insured’s intentional, wilful or deliberate non-compliance with any 
statute, regulation, ordinance, administrative complaint, notice of violation, notice letter, executive 
order or instruction of any governmental agency or body.  
 

9. Owned Property  
Loss arising from Property Damage or Clean-up Costs to real or personal property owned, leased, 
loaned or rented by or to the Insured. However this exclusion does not apply to:  
 

a.   Property Damage or Clean-up Costs to real or personal property of others in the Insured’s 
care, custody or control for the purpose of having Covered Operations performed on such 
property; or  
 

b.   Claims made by the Roads and Maritime Services against any contractor who enters into 
an agreement with the Roads and Maritime Services for the purpose of undertaking 
Covered Operations. 
 

10. Products Liability  
Loss arising from the Insured’s Product.  
 

11. Professional Services  
Loss arising from the performance of or failure to perform professional services or providing or failing 
to provide professional advice, whether or not that service or advice is ordinary to the Insured’s 
business, regardless of whether a Claim is made by a client or any other person or organisation.  
 
This exclusion does not apply to improper or inadequate supervision of any entity for which the 
Insured is legally liable when performing Covered Operations at a job site.  
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12. Property Damage to Cargo  
Loss arising from Property Damage to Cargo.  

 
13. Property Damage to Covered Conveyances  
Loss arising from Property Damage to any Covered Conveyance.  
 

14. Radioactive Matter  
Loss arising from the actual, alleged or threatened exposure of person or property to any radioactive 
matter, whether naturally occurring or otherwise.  

 
15. Related or Affiliated Entities  
Loss arising from any Insured’s involvement in Covered Operations performed by or on behalf of any 
business enterprise that wholly or partly owns the Insured or which to any extent controls, operates, 
or manages the Insured, or that is wholly or partly owned by an Insured, or in which an Insured is an 
officer, partner or employee, or which is to any extent controlled, operated, or managed by the 
Insured.  
 

16. Terrorism  
Loss arising from any actual or threatened act of Terrorism or any action taken to, or taken in an 
attempt to control, prevent or suppress any act of Terrorism.  
 

17. Transported Materials  
Loss arising from any waste or any products or materials transported, shipped, or delivered via Motor 
Vehicle, aircraft, mobile equipment, watercraft, rolling stock or any other transportation mode, to a 
location beyond the boundaries of a job site at which the Insured or any entity for which the Insured is 
legally liable is performing or has performed Covered Operations. This exclusion applies only to the 
extent it does not conflict with the Non-Owned Site Disposal Liability cover. 
 

18. Vehicles  
Loss arising from the ownership, maintenance, use, loading and unloading, operation, or entrustment 
to others of any Motor Vehicle, aircraft, mobile equipment, watercraft, rolling stock or any other 
transportation mode.  
 
However this exclusion does not apply to Loss:  
 

(a) Arising from the ownership, maintenance, use, operation, or entrustment to others of any 
Motor Vehicle, aircraft, mobile equipment, watercraft, rolling stock or any other transportation 
mode used in the performance of Covered Operations within the boundaries of a job site; or  

(b) Caused by Pollution Conditions arising from Transported Cargo which is carried by a Covered 
Conveyance used in the performance of Covered Operations.  

 

19. War 
Loss arising from war and military action which includes without limitation the following:  
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(a) War, including undeclared or civil war, invasion, acts of foreign enemies, hostilities (whether 
war declared or not), military or usurped power or confiscation, nationalisation, requisition, 
destruction of or damage to property by or under the order of any government or public or 
local authority;  
 

(b) Warlike action by military force, including action in hindering or defending against an actual or 
expected attack, by any government, sovereign or other authority using military personnel or 
other agents; or  
 

(c) Insurrection, rebellion, revolution, usurped power, or action taken by governmental authority 
in hindering or defending against any of these.  
 

20. Workers Compensation  
Loss arising from any obligation of the Insured under workers' compensation, unemployment 
compensation or disability benefits law or similar law.  
 

21. Wrongful Delivery  
Loss arising from the delivery of any Cargo into a wrong receptacle or to a wrong address; or the 
erroneous delivery of one Cargo for another. 
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SECTION III – COVERAGE TERRITORY 

 
This Policy applies to Claims made in Australia and New Zealand. 
 
  

SECTION IV – LIMITS AND DEDUCTIBLE 

 
The Limits shown in the Schedule and this section prescribe the maximum icare will pay regardless of 
the number of Insureds, Pollution Conditions, Claims or persons or organisations making Claims.  
The Limits apply to the entire Period of Insurance and not separately to any portion (whether annual 
or otherwise) thereof. If the Period of Insurance is extended after the Policy comes into effect, the 
additional period will be deemed part of the last preceding period for the purposes of determining the 
applicable Limits.  
 

1. Policy Aggregate Limit  
The Policy Aggregate Limit stated in the Schedule is the most icare will pay for all Loss covered under 
this Policy.  
 

2. Each Incident Limit  
Subject to the Policy Aggregate Limit, the Each Incident Limit stated in the Schedule is the most icare 
will pay for all Loss arising from one Pollution Condition or the same, related or continuous Pollution 
Conditions.  
 
Subject to the Policy Aggregate Limit, the Each Incident Limit stated in the Schedule is the most icare 
will pay for all Loss arising from each Claim under clause 1(b) Insuring Agreement “Non-owned 
Disposal Site Liability”  
 

3. Multiple Periods of Insurance and Multiple Claims  
If the same, related or continuous Pollution Conditions result in Bodily Injury, Environmental Damage, 
or Property Damage which occurs during the Periods of Insurance of different Contractor Pollution 
Liability policies icare have issued to the Insured:  

(a) All such Bodily Injury, Environmental Damage or Property Damage shall be deemed to have 
occurred only during the first Period of Insurance of such Contractors Pollution Liability 
policies in which any of the Bodily Injury, Environmental Damage or Property Damage 
occurred; 

(b) All Loss arising from all such Bodily Injury, Environmental Damage or Property Damage shall 
be subject to the Each Incident Limit applicable under the policy described in clause 3.a. 
above.  
 

(c) (i) When icare has issued claims made pollution liability coverage to the Insured in one or 
more Periods of Insurance and a Claim for Loss is first made against the Insured and 
reported to icare in writing in accordance with the terms and conditions of this Policy during 
this Period of Insurance, then all Claims for all Loss arising out of the same, related or 
continuous Pollution Conditions at or emanating from a Non-owned Disposal Site shall be 
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deemed to have been first made and reported or incurred during this Period of Insurance, 
provided that the Insured has maintained pollution liability coverage substantially the same as 
this coverage with icare on a continuous uninterrupted basis since the first such Claim for 
Loss was made against the Insured, and reported to icare. All such Claims for Loss will be 
subject to the terms, conditions and Limits of this Policy.  

 
(ii) All Claims for Loss first made against an Insured and reported to icare during the Period of 
Insurance and arising out of the same, continuous, repeated or related Pollution Conditions at 
or emanating from a Non-owned Disposal Site shall be deemed to be a single Claim and shall 
be deemed to have been made at the time the first of those Claims is made. 

 

4. Deductible  
icare’s obligation to make payments under this Policy for Loss is excess of the Deductible amount 
shown in the Schedule.  
 
icare may advance payment of part or all of the Deductible and, upon notification of such payment 
made, the Named Insured shall promptly reimburse icare within 30 days. The Named Insured stated 
in the Schedule is responsible for the payment of all Deductible amounts on behalf of all persons or 
organisations insured.  
 
Payment of Defence Expense or amounts within the Deductible will not create any obligations or be 
construed as a waiver or estoppel of icare’s rights under this Policy.  
 
The Deductible amount applies to all Loss arising from the same, related, or continuous Pollution 
Conditions. 
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SECTION V – CONDITIONS 

1. Audit of Books and Records  
icare may, after giving reasonable notice to the Insured, audit the Insured’s books and records as they 
relate to this insurance at any time during the term of this Policy and up to 3 years afterwards.  
 

2. Bankruptcy  
Bankruptcy or insolvency of the Insured or of the Insured’s estate will not relieve icare of its 
obligations under this Policy.  
 

3. Cancellation  
The Named Insured may cancel this Policy at any time by giving notice in writing to icare.  
icare may cancel this Policy at any time where:  
 

(a) It is entitled to do so pursuant to the Insurance Contracts Act 1984 or any amendments 
thereto;  
 

(b) The Insured has failed to notify icare of any specific act or omission where such notification is 
required under the terms or conditions of this Policy; or  
 

(c) The Insured has acted in contravention of or omitted to act in compliance with any term of this 
Policy which empowers icare to refuse to pay a claim in the event of such contravention or 
omission.  

 
Any notice of cancellation given by icare shall take effect either at the time when another contract of 
insurance between the Insured and icare or some other insurer (being a contract that is intended by 
the Insured to replace this Policy) is entered into or at 4pm on the 3rd business day after the date on 
which notice was given to the Insured by icare, whichever is the earlier. 
 

4. Changes  
This Policy contains all the agreements between the Insured and icare concerning the insurance 
afforded. icare’s consent (which shall not be unreasonably withheld or delayed) is necessary for any 
changes to the terms of this Policy and any such terms will be amended, deleted, or waived only by 
endorsement issued by icare and made a part of this Policy.  
 

5. Discharge of Liability  
icare may at any time discharge its total liability to the Insured in respect of any one Claim or series of 
Claims arising from one Pollution Condition by paying to or on behalf of the Insured up to the Policy 
Aggregate Limit as stated in the Schedule:  
 

(a) The total amount in respect of such Claim to which the Insured is entitled to indemnity under 
this Policy;  
 

(b) The total amount sought by the claimant for such Claim; or  
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(c) The total amount for which such Claim can be settled.  
 

 
In such an event, icare will pay Defence Expense incurred up to the date of payment of any Claim or 
series of Claim. That payment together with the Claim payment will not exceed the Policy Aggregate 
Limit.  
 
Upon such payment, icare shall relinquish conduct or control of such Claim and be under no further 
liability under this Policy in connection with such Claim including but not limited to Defence Expense.  
 

6. Duties in the Event of Pollution Conditions or Claim  
 

(a) The Insured must notify icare in writing as soon as practicable of any Pollution Conditions 
reasonably known to the Insured. To the extent possible, such written notification must 
include: 
 
(i)  How, when and where the Pollution Conditions took place; 

 
(ii)  The names and addresses of any injured persons and of any witnesses; and  

 
(iii)  The nature and location of any injury or damage arising out of the Pollution 

Conditions.  
 

(b) If a Claim is received by any Insured, the Insured must:  
 
(i) Immediately record the specifics of the Claim and the date received; and  

 
(ii) Ensure that icare receives written notice of the Claim as soon as practicable, but in 

no event later than the end of this Period of Insurance.  
 
This clause is only applicable in respect of Insuring Agreement 1 (b) – Non-owned 
Disposal Site Liability 
 

(c) The Insured must:  
 

(i) Immediately send to icare copies of any demand, notice, summons or legal paper 
received  in connection with the Claim;  

(ii) Authorise icare in writing to obtain records and other information;  

(iii) Cooperate with icare in the investigation, settlement or defence of the Claim; and  

(iv) Assist icare in the enforcement of any right against any person or organisation which 
may be liable to the Insured because of Bodily Injury, Property Damage, or 
Environmental Damage to which this Policy may also apply. 
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(d) Written notice of Pollution Conditions or a Claim must be sent to:  
 

Attn: icare Construction Risks 
321 Kent Street 
Sydney, New South Wales, Australia, 2000  
Tel: 61-2-9228 3839 
 

(e) The Insured shall have the duty to incur Mitigation Expense and to clean up Pollution 
Conditions to the extent required by Environmental Laws by retaining competent 
professionals or contractors mutually acceptable to icare and the Named Insured. icare shall 
have the right but not the duty to review and approve all such actions. The Named Insured 
shall notify icare of actions and measures taken pursuant to this paragraph.  
 

(f)  When Emergency Response Costs have been incurred, the Insured shall forward to icare 
within seven (7) days of the commencement of Pollution Conditions for which the Emergency 
Response Costs have been incurred all information including but not limited to: the cause and 
location of the Pollution Conditions, technical reports, laboratory data, field notes, expert 
reports, investigations, data collected, invoices, regulatory correspondence or any other 
documents relating to such Emergency Response Costs.  
 

7. Duties of Named Insured  
The Named Insured shown in the Policy Schedule shall act for all Insureds for the following purposes:  
 

(a) To pay all premiums and Deductibles when due and be the payee for any return premiums 
which icare pays;  
 

(b) To give written notice of any Pollution Conditions or Claim in accordance with this Policy;  
 

(c)  To give notice of cancellation or non-renewal; 
 

(d) To request changes made to this Policy and to receive and accept any endorsements to this 
Policy; and 
 

(e) To report changes in scope or nature of Covered Operations to icare. 
 

8. Inspections and Surveys  
icare has the right but is not obliged to make inspections, surveys or to give the Insured reports on the 
conditions icare finds or any recommendations which result from any inspections or surveys. Any 
inspections, surveys, reports or recommendations relate only to insurability of the risk and the 
premiums to be charged. icare does not make safety inspections. icare does not undertake to perform 
the duty of any person or organisation to provide for the health or safety of workers or the public. icare 
does not warrant that conditions are safe or healthy or comply with laws, regulations, codes or 
standards. This condition applies not only to icare, but also to icare’s representatives who may 
conduct such inspections or surveys and make reports for icare.  
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9. Joint Duties in a Non-admitted Jurisdiction  
For Loss arising in a Non-admitted Jurisdiction, icare has the right but not the duty to investigate, 
defend or settle such Claims for Loss.  
 
If icare does not exercise the right to investigate, defend or settle such Claims for Loss, the Insured 
may under icare’s supervision:  
 

(a) Make such investigation and defence as is reasonably necessary; or  
(b) Effect settlement of such Claims for Loss.  

 
icare shall reimburse the Insured for the reasonable cost of such actions, subject to all other terms 
and conditions of this Policy.  
 
This Policy shall not serve as proof of insurance in any country of Non-admitted Jurisdiction.  
 
icare may issue, at its sole discretion, proof of insurance documents to a third party upon the 
Insured’s request, but icare is not obliged to do so.  
 

10. Legal Action Against icare  
No person or organisation has a right under this Policy:  
 

(a) To join icare as a party or otherwise bring icare into a Claim asking for damages from an 
Insured; or  

(b) To bring an action under this Policy unless all of the terms of the Policy have been fully 
complied with.  

 
Any person or organisation may bring an action to recover on an Agreed Settlement or on a final 
judgment against an Insured obtained after an actual trial in a civil, arbitration or alternative resolution 
proceeding but icare will not be liable for damages that are not payable under the terms of this Policy 
or that are in excess of the applicable Limits. 
 

11. Singular/Plural  
(a) Words importing persons shall include corporations and other legal entities;  

 
(b) References in the singular shall be deemed to include the plural and vice versa; and  

 
(c) Words depicting any gender include references to all other genders.  

 

12. Representations  
By accepting this Policy, the Insured agrees:  
 

(a) The statements in the icare Risk Declaration and any material submitted in connection with 
such Declaration are the Insured’s agreements and representations;  
 

(b) That this Policy is issued in reliance upon the truth of such representations; and  
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(c) That this Policy embodies all agreements existing between the Insured and icare relating to 
this insurance.  
 

13. Rights of icare in the Event of Pollution Conditions  
icare shall have the right but not the duty to clean-up or mitigate Pollution Conditions upon receiving 
written notice as provided in SECTION V, clause 6. of this Policy.  
 
Any sums expended by icare under the preceding paragraph will be deemed incurred or expended by 
the Insured, shall be subject to the applicable Deductible and shall reduce the Limits.  
 

14. Separation of Insureds  
Except with respect to the Limits and any rights or duties specifically assigned to the Named Insured, 
this Policy applies:  
 

(a) As if each Insured were the only Insured; and  
 

(b) Separately to each Insured against whom a Claim is made.  
 

Misrepresentation, concealment, breach of a term or condition or violation of any duty under this 
Policy by one Insured shall not prejudice another Insured under this Policy. Notwithstanding the 
foregoing, this condition shall not apply to any Insured that is a parent, subsidiary or affiliate of the 
Named Insured.  
 

15. Transfer of Duties When a Limit of Insurance is Used Up 
 

(a) When a Limit has been exhausted in payment of Loss: 
 

(i)  icare will notify the Named Insured and any other Insured against whom a Claim is 
pending in writing as soon as practicable that: 
  
(i.i) Such Limit has been exhausted; and 
 
(i.ii) icare’s defence of Claim subject to that Limit has also ended,  
 regardless of whether such Claim is still pending. 
 

(ii) The Named Insured and any other Insured against whom a Claim is pending will, as 
soon as practicable, arrange for the transfer of control of the defence from icare of all 
such Claims against any Insured.  
 

(iii)  icare will assist and all Insureds must cooperate in the transfer of control of the 
defence of all Claims which are subject to that Limit and which are reported to icare 
before that Limit is exhausted.  
 

(iv)  icare will take steps which icare deems appropriate to avoid a default in or to 
continue the defence of such Claims until the transfer is completed, provided the 
appropriate Insured is cooperating in completing such transfer. The Named Insured 
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and any other Insured against whom a Claim is pending will reimburse icare for any 
Defence Expense icare incurs (for which Defence Expense each Named Insured and 
each other Insured against whom a Claim is pending are jointly and severally liable) 
to take such steps on and after the date on which the applicable Limit is exhausted.  
 

(v) icare will take no action whatsoever with respect to any Claim reported to icare after 
the applicable Limit has been exhausted.  

 
(b) The duty to reimburse icare will begin on the date the applicable Limit is exhausted. The 

exhaustion of any Limit by the payment of Loss will not be affected by icare’s failure to comply 
with any of the provisions of this condition. 

 

16. Subrogation  
In the event of any payment under this Policy, subject to any restrictions imposed by the 
Commonwealth Insurance Contracts Act 1984 and as amended, icare shall be subrogated to all of the 
Insured’s rights of recovery against any person or organisation and the Insured shall execute and 
deliver instruments and papers and do whatever else is necessary to secure such rights including 
without limitation, assignment of the Insured’s rights against any person or organisation who caused 
Pollution Conditions on account of which icare has made any payment under this Policy. The Insured 
shall do nothing to prejudice icare’s rights under this condition. Any recovery as a result of 
subrogation proceedings arising out of the payment of Loss covered under this Policy shall accrue 
first to the Insured to the extent of any payments in excess of the Limits; then to icare to the extent of 
its payment under this Policy; and then to the Insured to the extent of the Insured’s Deductible. 
Expenses incurred in such subrogation proceedings shall be apportioned among the interested 
parties in the recovery in the proportion that each interested party’s share in the recovery bears to the 
total recovery.  
 

17. Assignment  
The Insured’s rights and duties under this Policy may not be assigned without icare’s written consent 
except in the case of death of an individual Named Insured.  
 
If the Insured dies, the Insured’s rights and duties will be assigned to the Insured’s legal 
representative but only while acting within the scope of duties as the Insured’s legal representative. 
Until the Insured’s legal representative is appointed, anyone having proper temporary custody of the 
Insured’s property will have the Insured’s rights and duties but only with respect to that property.  
 

18. Hold Harmless 
Where, in connection with or in relation to the Covered Operations, the Named Insured enters into an 
agreement with another party and where such agreement provides, inter alia, that the Named Insured 
shall indemnify and/or hold harmless and/or release from liability such other party in respect of any 
indemnifiable event under this Policy, this Policy shall not be prejudiced or invalidated by the Insured 
agreeing to such provisions, and that the indemnity and/or hold harmless and/or release from liability 
given by the Named Insured shall be equally binding upon icare. 
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19. Voluntary Payments  
No Insured will, except at their own cost, voluntarily make a payment, assume any obligation, or incur 
any expense, other than for first aid, without icare’s written consent.  
 

20. Governing Law & Exclusive Jurisdiction  
This Policy is governed by the law in force in the Australian State or Territory in which the Policy is 
issued. All matters arising from or relating to the construction or operation of the provisions of the 
Policy shall be submitted to the exclusive jurisdiction of the courts exercising jurisdiction under the law 
of that State or Territory.  
 

21. Electronic Communications  
Each Insured agrees that icare may issue by electronic mail or post any notices required to be given 
under the Insurance Contracts Act 1984 and as amended or otherwise.  
 

22. Breach of Applicable Law  
Notwithstanding anything else to the contrary in the Policy, whenever coverage provided by this policy 
would be in violation of any applicable economic, trade or other sanction or law, such coverage shall 
be null and void and icare has no obligation to pay a claim if to do so would breach that sanction or 
law.  
 

23. Other Insurance  
Where other insurance is available to the Insured for Loss covered under the terms and conditions of 
this Policy, icare’s obligations are limited as follows:  
 

(a) This insurance shall apply as excess insurance over any other valid insurance.  
 

(b) Where this insurance is excess insurance, icare will pay only our share of the amount of Loss 
if any, that exceeds the total amount of all such other valid insurance. 

 
In the event where other insurance may be available for Loss covered under this Policy, the Insured 
shall promptly provide icare with copies of such policies. 
 

24. Extended Reporting Period - Non-owned Disposal Site Liability  
 
icare will provide an automatic Extended Reporting Period as defined in this below, if this Policy is 
cancelled or not renewed or if icare renews or replaces this Policy with insurance that:  
 

a. Has a Retroactive Date later than the date shown in the Schedule of this Policy; or  
b. Does not apply to Loss on a claims-made basis. 

 
Extended Reporting Periods do not extend the Period of Insurance or change the scope of coverage 
provided. Extended Reporting Periods do not reinstate or increase the Aggregate Limit and may not 
be cancelled once in effect. Extended Reporting Periods apply only to Claims arising from Pollution 
Conditions caused by Covered Operations that occur before the end of the Period of Insurance but 
not before the Retroactive Date, if any, shown in the Schedule. 
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icare will provide the Named Insured an automatic Extended Reporting Period. Under this provision 
the Named Insured shall have 60 days from the end of the Period of Insurance to report to icare in 
writing any Claims first made against the Insured during the Period of Insurance or automatic 
Extended Reporting Period. This automatic Extended Reporting Period does not apply to Claims that 
are covered under any subsequent insurance purchased by the Insured, or that would be covered but 
for the exhaustion of the amount of insurance applicable to such Claim.  
 
This clause is only applicable in respect of Insuring Agreement 1 (b) – Non-owned Disposal Site 
Liability. 
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SECTION VI - DEFINITIONS  

 
1. “Agreed Settlement” means a settlement and release of liability signed by icare, the Insured 

and the claimant or the claimant's legal representative. 
 

2. “Bodily Injury” means physical injury, sickness, disease, mental anguish or emotional distress 
sustained by any person, including death resulting therefrom.  
 

3. “Cargo” means waste, products or materials carried or delivered on or within a Covered 
Conveyance by or on behalf of the Insured.  
 

4. “Claim” means a written or oral demand received by the Insured seeking a remedy or 
asserting liability or responsibility on the part of the Insured for Loss and includes any writ, 
statement of claim, summons, application or other originating legal or arbitral process, cross 
claim, counterclaim or third or similar party notice issued against or served upon the Insured.  
 

5. “Clean-up Costs” means costs, charges and expenses including reasonable and necessary 
legal expense incurred with icare’s consent which shall not be unreasonably withheld or 
delayed,  to investigate, neutralise, remove, remediate, monitor or dispose of Pollutants to the 
extent required by Environmental Laws or costs, charges and expenses that have actually 
been incurred by any governmental entity duly acting under the authority of Environmental 
Laws, or that have actually been incurred by third parties. “Clean-up Costs” also includes 
Restoration Costs and Emergency Response Costs.  
 

6. “Covered Operations” means those operations stated in the Schedule.  
 

7. “Covered Conveyance” means any Motor Vehicle, rolling stock or watercraft operated by the 
Insured or by any third party carrier acting on behalf of the Insured  
 

8. “Defence Expense” means fees charged by any lawyer designated by icare and agreed to by 
the Named Insured, and all other fees, costs and expenses resulting from the investigation, 
adjustment, defence and appeal of a Claim if incurred with icare’s prior written consent but 
without any obligation on icare’s part to appeal a Claim. “Defence Expense” shall not include 
the wages, overtime, or travel of the Insured’s employees.  
 

9. “Emergency Response Costs” means reasonable and necessary expenses, including legal 
expenses for the remediation of soil, surface water, groundwater, or other contamination in 
connection with any Loss for which the Insured is indemnified by this Policy. icare shall not be 
liable for reasonable and necessary expenses, including legal expenses, where indemnity is 
not provided by this Policy or where icare’s consent or subsequent agreement (not to be 
unreasonably withheld) have not been given.  
 

10. “Environmental Damage” means the injurious presence of Pollutants resulting in Clean-up 
Costs. 
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11. “Environmental Laws” means any legislatively or administratively enacted law, rule, regulation 
or order applicable within the jurisdiction in which Covered Operations are being or have been 
performed.  
 

12. “Insured” means: 
 
(a) the Named Insured stated in the Schedule 

 
(b) the Government Agency and/or department for all contracts declared to icare for the 

purpose of this insurance. 
 

(c) any Government Agency and/or department of any Named Insured, or any other 
government or non-government organisation under the control of any insured party and 
over which it is exercising active management. 
 

(d) any parent or subsidiary company (including subsidiaries thereof) of any insured party 
and any other organisation under the control of the Insured and over which it is exercising 
active management, whether now or hereafter incorporated; 
 

(e) if not a Named Insured, any of the following persons or entities for whom or for which the 
insured parties above are obliged to arrange insurance by virtue of a Contract or 
assumption of responsibility, but only to the extent required by such Contract or assumed 
responsibility and in any event only for such coverage and Limits of Liability as provided 
in this Policy; 
 

i. principal or owner or agent of the principal or owner or joint venture partner; 
ii. construction manager or project manager; 
iii. contractor or sub-contractor of any tier subject to the limitations in (iv) and (v); 
iv. architect, engineer or other consultant, but only in respect of their on-site, manual 

activities; 
v. vendor or manufacturer, but only in respect of their on-site, manual activities; 
vi. lessor, financier, mortgagee or trustee; 
vii. government body not included in i to v. above; 
viii. other party with an insurable interest in the Insured Project not included in the 

above 
ix. alliance partners in respect of works undertaken under alliance agreements; 

 
For the purposes of this policy those Insured specified in iv. and v. above are not 
considered to be included under any other Insured definition. 
 

(f) any director, executive officer, Employee, partner, contract staff, or member of any safety, 
security or medical facility of any of the Insured’s whilst acting as such; 
 

(g) any office bearer or member of any social, sporting, or welfare facility of any of the 
Insured’s whilst acting as such; and  
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all for their respective rights, interests and liabilities. 
 

13. “Insured Contract” means:  
 

(a) An obligation, as required by ordinance, to indemnify a municipality, except in connection 
with work for a municipality; or  
 

(b) That part of any other written contract or agreement pertaining to the Insured’s business 
(including without limitation any written contract or agreement between the Insured and 
any person for the purposes of carrying out work or providing services in relation to the 
The Northern Road – Stage 3 North) under which the Insured assumes the tort liability of 
another party to pay for Bodily Injury, Property Damage or Clean-up Costs to a third party 
or organisation. Tort liability means a liability that would be imposed by law in the 
absence of any contract or agreement. 
 

14. “icare” means the NSW Self Insurance Corporation (SICorp). SICorp is constituted and 
enabled to provide principal arranged construction insurance under the NSW Self Insurance 
Corporation Act 2004.  Insurance and Care NSW (icare), a NSW Government agency 
constituted under section 4 of the State Insurance and Care Governance Act 2015 (NSW), 
represents and provides services to the NSW Self Insurance Corporation. 
 

15. “Loss” means:  
 
(a) Monetary awards or settlements of compensatory damages arising out of Bodily Injury or 

Property Damage, and where allowable by law punitive, exemplary, aggravated, 
liquidated or multiple damages for such Bodily Injury and Property Damage;  
 

(b) Civil fines, civil penalties where allowable by law;  
 

(c) Clean-up Costs;  
 

(d) Emergency Response Costs; or  
 

(e) Defence Expense. 
 

16. “Mitigation Expense” means:  
 
(a) Reasonable and necessary costs incurred to mitigate Pollution Conditions constituting an 

emergency situation whereby in the absence of such mitigation, Bodily Injury or Property 
Damage to third parties (but including the existing property of the Named Insured) is 
imminent; or  
 

(b) Clean Up Costs which are incurred pursuant to Environmental Laws 
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17. “Motor Vehicle” means a motor vehicle, trailer or semi-trailer designed for travel on public 
roads, including any attached machinery or equipment. 
 

18. “Named Insured” means the person or entity named in the Schedule of this Policy. 
 

19. “Natural Resources” means land, fish, wildlife, biota, air, surface water, groundwater, drinking 
water supplies and other such resources belonging to, managed by, held in trust by, 
appertaining to, or otherwise controlled by the Commonwealth, any state or local government, 
any foreign government, or any native tribe.  
 

20. “Non-admitted Jurisdiction” means a jurisdiction where icare is not licensed or permitted by 
law to issue insurance or is prevented by law or otherwise from investigating, defending or 
settling any Claim.  
 

21. “Period of Insurance” means:  
 
(a) The Period of Insurance stated in the Policy Schedule or any shorter period resulting from 
the cancellation of the Policy; and 
 
(b) With regard to Loss included within the Completed Operations Hazard, the Completed 
Operations Hazard Period starting at the earlier of the expiration date or the date on which the 
policy is cancelled, if applicable. 
 

22. “Policy” means this Policy wording, any endorsements to it, the Schedule and the Proposal.  
 

23. “Pollutants” means any solid, liquid, gaseous or thermal pollutant, irritant or contaminant, or 
poisonous, noxious or polluting matter, including but not limited to, smoke, vapour, soot, 
fumes, acids, alkalis, chemicals, hazardous substances, electromagnetic fields and waste. 
Waste includes materials to be recycled, reconditioned or reclaimed, infectious and 
pathological waste materials; and abandoned or illicit materials.  This includes (without any 
limitation), in any form and of any kind, any goods, products, materials, structures or buildings 
containing asbestos, asbestos fibres, asbestos dust and asbestos containing materials.  

 
24. “Pollution Conditions” means the emission, discharge, dispersal, migration, release or escape 

of Pollutants. If the Pollutants are naturally occurring, these Pollutants only constitute 
Pollution Conditions to the extent they are exacerbated by Covered Operations. The entirety 
of any such emission, discharge, release or escape or any series of interrelated, associated, 
repeated, or continuous emissions, discharges, releases or escapes shall be deemed to be 
one Pollution condition.  
 

25. “Property Damage” means: 
 
(a) Physical Damage to or destruction of Natural Resources and other tangible property of 

parties other than the Insured including all resulting loss of use and diminution in value of 
that property; or  
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(b) Loss of use but not diminution in value of Natural Resources and other tangible property 
of parties other than the Insured that is not physically damaged. 

 
Property Damage does not include Environmental Damage.  
 

26. “Responsible Insured” means:  
 
(a) An officer, director or partner of any Insured; or  

 
(b) The manager or supervisor of any Insured responsible for environmental affairs, control 

or compliance. 
 

27. “Restoration costs” means reasonable and necessary costs incurred by the Insured with 
icare’s consent, which shall not be unreasonably withheld or delayed, to restore, repair or 
replace Natural Resources and other tangible property of third parties (but including the 
existing property of the Named Insured) to substantially the same condition it was in prior to 
being damaged during work performed in the course of incurring Clean-up Costs. However 
such restoration shall not exceed the net present value of such property immediately prior to 
incurring Clean-up Costs or include costs associated with improvements or betterments. 
 

28. “Terrorism” means an act or acts by any person or group of persons or government causing 
or threatening to cause any harm of any nature for political, religious, ideological, ethnic or 
similar purpose or to intimidate or influence any government or the public or any section of the 
public.  
 

29. “The Insured’s Product” means any goods or products (other than real property) 
manufactured, sold, handled, distributed or disposed of by the Insured, others trading under 
the Insured’s name, or a person or organisation whose business or assets the Insured has 
acquired; and containers (other than vehicles), materials, parts or equipment furnished in 
connection with such goods or products.  
 
The Insured’s product includes warranties or representations made at any time with respect to 
the fitness, quality, durability, performance or use of the Insured’s product; and the providing 
of or failure to provide warnings or instructions.  
 
The Insured’s product does not include vending machines or other property rented to or 
located for the use of others but not sold.  
 

30. “The Insured’s Work” means work or operations performed by the Insured, or any entity for 
whom the Insured is legally liable; and materials, parts or equipment furnished in connection 
with such work or operations.  
 
The Insured’s work includes warranties or representations made at any time with respect to 
the fitness, quality, durability, performance or use of the Insured’s work; and the providing of 
or failure to provide warnings or instructions.  
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31. “Transported Cargo” means Cargo after it is moved from the place where it is accepted by the 
Insured for movement into or onto a Covered Conveyance, until the Cargo is moved from the 
Covered Motor Vehicle to the place where it is finally delivered by the Insured. Transported 
Cargo also includes Cargo during the loading or unloading to or from a Covered Conveyance, 
provided that the loading or unloading is performed by the Insured. Transported Cargo does 
not include Cargo at rest for a period longer than 72 hours after it has been accepted by or on 
behalf of the Insured for movement into or onto a Covered Conveyance but before it reaches 
the place of final delivery. 
 

32. “Non-owned Disposal Site” means any waste disposal facility which are used by the Insured 
for the treatment, storage, or disposal of waste or material, provided that:  

 
a. The waste or material is generated by the Covered Operations performed by the 

Insured;  
 

b. The Non-owned Disposal Site is not managed, operated, owned or leased by any 
Insured; 
 

c. The Non-owned Disposal site is permitted and/or licensed by the applicable Federal , 
State, or Local authorities to accept such waste or material as of the date the waste 
material is treated, stored, or disposed of at the Non-owned Disposal Site; and  
 

d. The Non-owned Disposal site is not listed on any contaminated sites list or register 
prior to the treatment, storage or disposal of the waste or material at the Non-owned 
Disposal Site. 

 
33. “The Northern Road – Stage 3 North” means the upgrade of a 4 kilometre section of The 

Northern Road between Glenmore Parkway, Glenmore Park and Jamison Road, South 
Penrith including an upgrade of the M4 Western Motorway interchange. Key features of the 
proposed road upgrade include, but are not limited to: 

- Widening The Northern Road to provide four lanes in each direction (three 
general traffic lanes and a kerbside bus lane) 

- Widening the road bridge over the M4 Motorway 
- Installing new traffic lights and turning lanes at some intersections 
- Installing new traffic lights at the Glenmore Parkway intersection (existing 

roundabout to be removed) 
- Providing continuous bus lanes in each direction 
- Installing a central median 
- Providing a new shared path for pedestrians and cyclists on the western 

side of the road and a new footpath on the eastern side of the road 
- Installing new street lighting, drainage and safety barriers. 
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Schedule 38 

Dispute Avoidance Board 
Agreement 
(clauses 2.9, 20 and 23.2 (definition of "DAB Agreement") ) 

 

This Agreement made at Sydney on the            day of               20    
between the following parties: 
Parties Lendlease Engineering Pty Ltd (ABN 40 000 201 516) 

("Contractor") of: 
Level 14 Tower Three, International Towers 
Sydney, Exchange Place, 300 Barangaroo Avenue, 
Barangaroo NSW 2000   

 
and 
Roads and Maritime Services (ABN 76 236 371 088) 
("RMS") of:  

20-44 Ennis Road 
Milsons Point  NSW  2061 
(for delivery of notices by hand) 
or: 
Locked Bag 928 
North Sydney  NSW  2059 
(for delivery by post) 
Fax no: Not Used  
Attention: Director Infrastructure Development 
Email: jeff.mccarthy@rms.nsw.gov.au  

 
and 
Graham Easton of G R Easton Pty Limited (ABN: 
43130839479)  
("Member" or "the Dispute Avoidance Board") of:  

73 Carlotta Street 
Greenwich NSW 2065 
Email: geaston@bigpond.net.au    

Recitals 
A. On or about the date of this Agreement, the Contractor entered into the 

Project Deed with RMS in respect of the Western Sydney Infrastructure 
Plan – The Northern Road Upgrade – Stage 3 North Project. 

B. The Project Deed provides for a dispute resolution process through the 
establishment and the operation of a dispute avoidance and resolution 
board to assist the parties in preventing disputes from arising under the 
Project Deed and if a dispute cannot be prevented, to decide it.  

C. The Member represents that he or she is experienced generally in 
construction and project management and, in particular, in the 
construction and project management of, and the resolution of issues and 
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disputes in relation to,  works similar to the Project Works and offer their 
expertise in those fields. 

D. The Project Deed contemplates that the Member will discharge those 
functions set out in Appendix 1 to this Agreement. 

E. This Agreement sets out the rights, obligations and duties of the Member, 
RMS and the Contractor in relation to the Dispute Avoidance Board. 

 

This Agreement provides: 

1. Definitions and interpretation 

1.1 Definitions  

In this Agreement:  

Member means the individual appointed to the Dispute Avoidance Board in accordance with 
this Agreement and any replacement Member in the circumstances contemplated under clause 
13(b) of this Agreement, as the case may be.  

Other Parties means RMS and the Contractor. 

Rules has the meaning in clause 4(b) of this Agreement.  

1.2 Terms defined in the Project Deed  

Terms used in this Agreement which are not otherwise defined will have the meaning given 
to them in the Project Deed.  

1.3 Interpretation  

In this Agreement unless the context otherwise requires:  

(a) references to a person include an individual, a body politic, the estate of an 
individual, a firm, a corporation, an authority, an association or joint venture 
(whether incorporated or unincorporated), or a partnership;  

(b) the words "including", "includes" and "include" will be read as if followed by the 
words "without limitation";  

(c) a reference to any party to this Agreement includes that party's executors, 
administrators, successors, and permitted substitutes and assigns, including any 
person taking part by way of novation;  

(d) a reference to any Authority, institute, association or body is:  

(i) if that Authority, institute, association or body is reconstituted, renamed or 
replaced or if the powers or functions of that Authority, institute, association 
or body are transferred to another organisation, deemed to refer to the 
reconstituted, renamed or replaced organisation or the organisation to which 
the powers or functions are transferred, as the case may be; and  

(ii) if that Authority, institute, association or body ceases to exist, deemed to 
refer to the organisation which serves substantially the same purposes or 
objects as that Authority, institute, association or body;  

(e) a reference to this Agreement or to any other deed, agreement, document or 
instrument is deemed to include a reference to this Agreement or such other deed, 
agreement, document or instrument as amended, novated, supplemented, varied or 
replaced from time to time;  

(f) a reference to any legislation or to any section or provision of it includes:  
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(i) any statutory modification or re-enactment of, or any statutory provision 
substituted for, that legislation, section or provision; and  

(ii) ordinances, by-laws, regulations of and other statutory instruments issued 
under that legislation, section or provision;  

(g) words in the singular include the plural (and vice versa) and words denoting any 
gender include all genders;  

(h) headings are for convenience only and do not affect the interpretation of this 
Agreement;  

(i) a reference to:  

(i) a party or clause is a reference to a party or clause of or to this Agreement; 
and  

(ii) a paragraph or a sub-paragraph is a reference to a paragraph or subparagraph 
in the clause in which the reference appears;  

(j) where any word or phrase is given a defined meaning, any other part of speech or 
other grammatical form of that word or phrase has a corresponding meaning;  

(k) for all purposes (other than where designated as a Business Day), "day" means 
calendar day;  

(l) a reference to "$" is to Australian currency;  

(m) no rule of construction applies to the disadvantage of a party on the basis that the 
party put forward or drafted this Agreement or any part; and  

(n) any reference to "information" will be read as including information, representations, 
statements, data, samples, calculations, assumptions, deductions, determinations, 
drawings, design, specifications, models, plans and other documents in all forms 
including the electronic form in which it was generated.  

2. Project Deed to prevail  
(a) The parties agree that if there is any inconsistency between the terms of this 

Agreement and the Project Deed, the terms of the Project Deed will prevail to the 
extent of the inconsistency.  

(b) This Agreement is effective as of the date all parties sign this document and will 
continue, unless terminated earlier, until it terminates in accordance with clause 2.11 
of the Project Deed.  

3. Formation of the Dispute Avoidance Board  
3.1 Appointment of Members 

(a) Each of the Other Parties appoints the Member to perform the functions, activities 
and obligations contemplated for the Dispute Avoidance Board under the Project 
Deed and this Agreement. 

(b) The Member confirms his or her acceptance of the appointment referred to in clause 
3.1(a). 

3.2 Formation 

The parties acknowledge that the Dispute Avoidance Board: 

(a) has been formed; 

(b) is constituted by the Member; and 

(c) must perform its obligations and functions under the Project Deed and this 
Agreement. 
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4. Establishment of procedures  
(a) During the first meeting of the Dispute Avoidance Board, the Dispute Avoidance 

Board will establish procedures for the conduct of its regular meetings, site visits and 
other matters (excluding the rules governing the Dispute Avoidance Board 
determination of a Dispute referred to it pursuant to clause 20.4 of the Project Deed) 
in accordance with the procedures included in Appendix 1 to this Agreement (unless 
otherwise agreed by the parties).  

(b) The parties agree to comply with: 

(i) the general operating procedures in Appendix 1 to this Agreement; and 

(ii) the rules for the Dispute Avoidance Board decision process (Rules) set out 
in Appendix 2 to this Agreement in respect of any Dispute referred to the 
Dispute Avoidance Board pursuant to clause 20.4 of the Project Deed.  

5. Dispute Avoidance Board Member's obligations  

5.1 Dispute Prevention  

The Member agrees to do all things and to take such action as may be practicable in 
accordance with this Agreement to assist the Other Parties in preventing Disputes from 
arising under the Project Deed and if a Dispute cannot be prevented, to decide it in 
accordance with clause 20 of the Project Deed and this Agreement.  

5.2 Impartiality  

The Member agrees to consider fairly and impartially the Disputes and other matters referred 
to the Dispute Avoidance Board.  

5.3 Independence  

The Member agrees to act honestly, impartially, without bias and independently of the Other 
Parties and any of their Subcontractors in the performance of his or her obligations under this 
Agreement (including the consideration of facts and conditions relating to a Dispute) and in 
accordance with clause 5 of this Agreement.  

5.4 General duties  

The Member agrees to carry out his or her obligations as the member of the Dispute 
Avoidance Board:  

(a) with due care and diligence;  

(b) in compliance with the Project Deed and this Agreement; and  

(c) in compliance with all applicable Laws.  

6. Costs and fees  
(a) The Other Parties are jointly and severally liable for the payment of the Member's 

fees and disbursements, calculated in accordance with the Schedule of Fees and 
Disbursements set out in Appendix 3.  

(b) The Other Parties agree as between themselves that:  

(i) they will each pay one half of:  

(A) the Member's fees and disbursements, calculated in accordance with 
the Schedule of Fees and Disbursements set out in Appendix 3;  
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(B) any third party costs incurred in holding any conference referred to 
in clause 2 of the Rules, including any booking fee, room hire and 
transcript costs; and  

(ii) they will each bear their own costs of and incidental to the preparation of 
this Agreement (and any replacement) and their participation in any decision 
process of the Dispute Avoidance Board.  

(c) The Member agrees that he or she will submit a separate tax invoice to each of RMS 
and the Contractor at one monthly intervals (unless a different frequency is agreed by 
the Other Parties), covering the preceding month's activities by the Member.  The 
invoice is to separately identify the activities performed and the calculation of the 
relevant fees and disbursements (excluding GST) (Payment Amount) in sufficient 
detail to enable the Other Parties to review that the invoice is calculated in 
accordance with the Schedule of Fees and Disbursements set out in Appendix 3.  If 
either of the Other Parties is not satisfied that the Payment Amount is calculated in 
accordance with the Schedule of Fees and Disbursements set out in Appendix 3, then 
either of the Other Parties may request clarification from the Member.    

(d) The Member agrees that he or she will issue a separate tax invoice to each of RMS 
and the Contractor, for one half of the agreed Payment Amount. 

(e) The Other Parties must pay the amounts payable in tax invoices issued in accordance 
with clause 6(d) within 30 days of receipt. 

(f) The Member is not entitled to engage any third party consultants or advisers in the 
performance of their obligations under this Agreement unless the Other Parties agree 
in writing for them to do so, and on the terms on which they may do so. 

7. RMS commitment and responsibilities  
RMS acknowledges and agrees that it must:  

(a) act in good faith towards the Member and the Dispute Avoidance Board;  

(b) comply with the reasonable requests and directions of the Dispute Avoidance Board; 
and  

(c) except for its participation in the Dispute Avoidance Board's activities as provided in 
the Project Deed and this Agreement, not solicit advice or consultation from the 
Dispute Avoidance Board or the Member on matters dealing with the prevention and 
resolution of Disputes which may compromise the Dispute Avoidance Board's 
integrity or compliance with this Agreement.  

8. Contractor's commitments and responsibilities  
The Contractor acknowledges and agrees that it must:  

(a) act in good faith towards the Member and the Dispute Avoidance Board;  

(b) comply with the reasonable requests and directions of the Dispute Avoidance Board; 
and  

(c) except for its participation in the Dispute Avoidance Board's activities as provided in 
the Project Deed and this Agreement, not solicit advice or consultation from the 
Dispute Avoidance Board or the Member on matters dealing with the avoidance and 
resolution of Disputes which may compromise the Dispute Avoidance Board's 
integrity or compliance with this Agreement.  

9. Confidentiality  
In relation to all confidential information disclosed to the Dispute Avoidance Board at any 
time the Member agrees:  

(a) to keep that information confidential;  

(b) not to disclose that information except if compelled by Law to do so;  
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(c) not to use that information for a purpose other than complying with its obligations 
under this Agreement or the resolution of any Dispute referred to the Dispute 
Avoidance Board; and  

(d) to be bound by this obligation of confidentiality whether or not such confidential 
information is or later becomes in the public domain.  

10. Conflict of interest  
(a) If the Member, during the term of appointment as the Member, becomes aware of 

any circumstance that might reasonably be considered to affect the Member's 
capacity to act independently, impartially and without bias, the Member must inform 
RMS and the Contractor.  

(b) The Other Parties will confer and inform the Member whether they believe the 
circumstances notified are such that the Member should be replaced. In the event that 
one or both of the Other Parties believe that the Member should be replaced, the 
Member must immediately resign from the Dispute Avoidance Board and a 
reappointment will occur pursuant to clause 14.3.  

11. Liability  
Except in the case of fraud: 
(a) the Member shall not be liable to the Other Parties or any of them upon any cause of 

action whatsoever for anything done or omitted to be done by the Dispute Avoidance 
Board; and 

(b) the Other Parties jointly and severally hereby release the Member against all actions, 
suits, proceedings, disputes, differences, accounts, claims, demands, costs, expenses 
and damages of any kind whatsoever (hereafter "claims") (including, but not limited 
to, defamation, bias or other misconduct) whether such claims arise: 
(i) under or in any connection with this Agreement; 
(ii) in tort for negligence, negligent advice or otherwise; or 
(iii) otherwise at law (including by statute to the extent it is possible so to 

release, exclude, or indemnify) and in equity generally, including without 
limitation for unjust enrichment, 

arising out of, or in connection with, the Project or the Dispute Avoidance Board’s 
activities or any other process conducted pursuant to this Agreement.  

12. Indemnity  
RMS and the Contractor hereby jointly and severally indemnify and keep indemnified the 
Member against all claims including without limitation claims by third parties upon any of 
the bases set out in clause 11 (or otherwise): 
(a) against the Other Parties, or any of them; and 
(b) against the Member, 
arising out of anything done or omitted to be done by the Dispute Avoidance Board or the 
Member in the proper performance of their duties under this Agreement and the Project Deed. 

13. Termination of Agreement  
(a) This Agreement may be terminated by written agreement of RMS and the Contractor 

or may terminate otherwise in accordance with clause 2.11 of the Project Deed.  

(b) Where: 

(i) the Member resigns under clause 10(b) or 14.1; or  

(ii) the appointment of the Member is terminated by RMS and the Contractor 
under clause 14.2, 

then despite the resignation or termination taking effect in accordance with its terms, 
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this Agreement will remain in force until a replacement to this Agreement has been 
fully executed pursuant to clause 14.3(d), at which time this Agreement terminates. 

14. Members' termination  

14.1 Resignation  

The Member may resign from the Dispute Avoidance Board by providing 30 Business Days' 
written notice to RMS and the Contractor (unless RMS and the Contractor agree to a shorter 
notice period).  

14.2 Termination  

The Member may be terminated at any time by written agreement of RMS and the 
Contractor.  

14.3 Replacement  

The parties acknowledge and agree that if:  

(a) the Member resigns under clause 10(b) or 14.1; or is unable to act as a result of death 
or disability; or 

(b) the appointment of the Member is terminated by the Other Parties under clause 14.2,  

then: 

(c) a replacement Member may be appointed in accordance with clause 2.10 of the 
Project Deed; and  

(d) RMS, the Contractor and the replacement Member must enter into a replacement 
agreement substantially similar to this Agreement as a condition of a valid re-
appointment and re-constitution of the Dispute Avoidance Board under the terms of 
the Project Deed.  

15. Governing law  
(a) This Agreement shall be governed by and construed in accordance with the Laws of 

the State of New South Wales.  

(b) Each party hereby submits to the non-exclusive jurisdiction of the courts of New 
South Wales and any courts that may hear appeals from any of those courts, for any 
proceedings in connection with this Agreement, and waives any right it might have to 
claim that those courts are an inconvenient forum.  

16. Relationship of the parties  
Nothing in this Agreement will be construed or interpreted as constituting the relationship 
between RMS, the Contractor and the Member as that of partners, joint venturers or any other 
fiduciary relationship.  

17. Notices  
(a) Any formal notices contemplated by this Agreement must be in writing and delivered 

to the relevant address or sent to the facsimile number or email address (subject to 
clause 17(e) of this Agreement) as set out in the parties' details on page 1 of this 
Agreement (or to any new address or facsimile number or email address that a party 
notifies to the others).  

(b) A notice sent by post will be taken to have been received at the time when, in due 
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course of the post, it would have been delivered at the address to which it is sent.  

(c) A notice sent by facsimile will be taken to have been received on the next day which 
is a Business Day after the day shown on the transmission record showing the 
number of the person to whom it is addressed in accordance with paragraph (a).  

(d) Any notice contemplated by this Agreement to be given to RMS must be delivered to 
RMS address or sent by facsimile in accordance with RMS’ details on page 1 of this 
Agreement. 

(e) In relation to any notice, information or documentation under clauses 20.2, 20.3, 20.4 
and 20.5 of the Project Deed:  

(i) RMS, RMS Representative, the Contractor and the DAB Member will only 
be permitted to give such a notice by email if the notice is concurrently 
delivered to the other party's address or sent by facsimile in accordance with 
details on page 1 of this Agreement; and 

(ii) will be taken to have been received at the times set out in clause 17(b) for 
notices sent by post and clause 17(c) for notices given by facsimile.   

(f) Subject to clause 17(e), a notice given by email is taken to have been received on the 
next Business Day after the day on which the email was issued, provided the sender 
does not receive notification that the email was not successfully received in the 
recipient's inbox.  

18. Giving effect to this Agreement  
Each party must do anything (including execute any document), and must ensure that its 
employees and agents do anything (including execute any document), that another party may 
reasonably require to give full effect to this Agreement.  

19. Survival of terms  
The parties agree that clauses 6, 9, 11, 12 and 15 and this clause 19 (and any other terms of 
this Agreement necessary for or incidental to the operation of the preceding terms) will 
survive the termination or expiry of this Agreement.  

20. Waiver of rights  
A right may only be waived in writing, signed by the party giving the waiver, and:  

(a) no other conduct of a party (including a failure to exercise, or delay in exercising, the 
right) operates as a waiver of the right or otherwise prevents the exercise of the right;  

(b) a waiver of a right on one or more occasions does not operate as a waiver of that 
right if it arises again; and  

(c) the exercise of a right does not prevent any further exercise of that right or of any 
other right.  

21. Operation of this Agreement  
(a) Except as otherwise expressly specified in this Agreement, this Agreement contains 

the entire agreement between the parties about its subject matter, and any previous 
understanding, agreement, representation or warranty relating to that subject matter is 
replaced by this Agreement and has no further effect.  

(b) Any right that a person may have under this Agreement is in addition to, and does not 
replace or limit, any other right that the person may have.  

(c) Any provision of this Agreement which is unenforceable or partly unenforceable is, 
where possible, to be severed to the extent necessary to make this Agreement 
enforceable, unless this would materially change the intended effect of this 
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Agreement.  

22.  Goods and Services Tax 

22.1 Interpretation 

Words or expressions used in this clause 22 which are defined in the A New Tax System 
(Goods and Services Tax) Act 1999 (Cth) have the same meaning in this clause. 

22.2 Consideration is GST exclusive 

Any consideration to be paid or provided for a supply made under or in connection with this 
Agreement, unless specifically described in this Agreement as 'GST inclusive', does not 
include an amount on account of GST. 

22.3 Gross up of consideration 

Despite any other provision in this Agreement, if a party (Supplier) makes a supply under or 
in connection with this Agreement on which GST is imposed (not being a supply the 
consideration for which is specifically described in this Agreement as 'GST inclusive'): 
(a) the consideration payable or to be provided for that supply under this Agreement but 

for the application of this clause (GST exclusive consideration) is increased by, and 
the recipient of the supply (Recipient) must also pay to the Supplier an amount equal 
to the GST payable on the supply (GST Amount); and 

(b) the GST Amount must be paid to the Supplier by the Recipient without set off, 
deduction or requirement for demand, at the same time as the GST exclusive 
consideration is payable or to be provided. 

22.4 Reimbursements (net down) 

If a payment to a party under this Agreement is a reimbursement or indemnification, 
calculated by reference to a loss, cost or expense incurred by that party, then the payment will 
be reduced by the amount of any input tax credit to which that party, or the representative 
member of a GST group of which that party is a member, is entitled for that loss, cost or 
expense. 

22.5 Tax invoices 

The Recipient need not make a payment for a taxable supply made under or in connection 
with this Agreement until the Supplier has given the Recipient a Tax Invoice for the supply to 
which the payment relates. 

22.6 Adjustment event 

If an adjustment event occurs in relation to a taxable supply made under or in connection with 
this agreement then the consideration payable in respect of the supply shall also be adjusted 
as follows: 
(a) if the adjustment event gives rise to an increase in the GST payable by the Supplier 

in relation to the supply a payment equal to that increase will be made by the 
Recipient to the Supplier; and 

(b) if the adjustment event gives rise to a decrease in the GST payable by the Supplier in 
relation to the supply payment equal to that decrease will be made by the Supplier to 
the Recipient. 

Any payment that is required under this clause 22.6 will be made within ten Business Days of 
the issuing of an adjustment note or an amended Tax Invoice, as the case may be, by the 
Supplier.  If the adjustment event gives rise to an adjustment, the Supplier must issue an 
adjustment note to the Recipient as soon as it becomes aware of the adjustment event.   
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23. Amendment  
This Agreement can only be amended, supplemented, replaced or novated by another 
document signed by the parties.  

24. Counterparts  
(a) This Agreement may be executed in counterparts, which taken together constitute 

one instrument.  

(b) A party may execute this Agreement by executing any counterpart.  

25. Attorneys  
Each person who executes this Agreement on behalf of a party under a power of attorney 
declares that he or she is not aware of any fact or circumstance that might affect his or her 
authority to do so under that power of attorney.  
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EXECUTED as an agreement  
SIGNED for and on behalf of  
Roads and Maritime Services  
(ABN 76 236 371 088) by its duly  
authorised delegate in the presence of:  
 
__________________________________ __________________________________ 
Signature of Witness Signature of Delegate  
 
__________________________________ __________________________________ 
Name of Witness (Please Print) Name of Delegate (Please Print)  
 
 

EXECUTED for Lendlease Engineering Pty 
Limited (ABN 40 000 201 516) by its attorneys in 
accordance with Lendlease Engineering Power of 
Attorney dated 30 November 2016 registered number                     
                              book number                         in the 
presence of: 

 Each attorney by signing attests that no notice 
of revocation or amendment of such Power of 
Attorney has been received 

   
Signature of witness  Signature of attorney 

  GAVIN REYMOND 
Name of witness (print)  Name of attorney (print) 

   
Signature of witness  Signature of attorney 

  CRAIG LASLETT 
Name of witness (print)  Name of attorney (print) 

 
 
EXECUTED BY G R Easton Pty Limited 
(ABN 43130839479) in accordance with s.127 of 
the Corporations Act 2001 (Cth)  

   
 

    

Signature of Director 

 

  Signature of Secretary/other Director 

Name of Director in full Name of Secretary/other Director in full 
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APPENDIX 1 
Dispute Avoidance Board General Operating Procedures 
 
1. General  

1.1 The role of the Dispute Avoidance Board is to provide independent and specialised 
expertise in technical and administration aspects of the Project Deed in order to assist 
the Other Parties in firstly attempting to avoid or prevent and, if unable to avoid or 
prevent, in determining Disputes under clause 20 of the Project Deed in a timely 
manner.  

1.2 The Other Parties will furnish to the Dispute Avoidance Board Member all 
documents necessary for the Dispute Avoidance Board to perform its functions, 
including copies of all Project Deed documents plus periodic reports, such as 
progress reports, minutes of weekly or other project control meetings, site meetings 
or similar meetings and any other documents that would be helpful in informing the 
Dispute Avoidance Board Member of matters in relation to the Project.  

1.3 The Dispute Avoidance Board must function as an objective, impartial and 
independent body at all times.  

1.4 The Member shall make prompt disclosure from time to time of any new or 
previously undisclosed circumstance, relationship or dealing, which comes to their 
attention and which might give rise to a conflict of interest or apprehension of bias.  

1.5 Communications between the Other Parties and the Dispute Avoidance Board for the 
purpose of attempting to avoid or prevent Disputes are without prejudice 
communications and may not be adduced as evidence in any dispute resolution 
process under clause 20 of the Project Deed.  

2. Frequency of Regular Meetings and Construction Site Visits  

2.1 The frequency and scheduling of meetings and site visits necessary to keep the 
Dispute Avoidance Board properly informed of the project circumstances will 
generally be agreed between the Dispute Avoidance Board and the Other Parties.  

2.2 In the case of a failure to agree between the Dispute Avoidance Board and the Other 
Parties, the Dispute Avoidance Board will schedule the meetings and visits as it sees 
fit.  

2.3 The frequency of meetings of the Dispute Avoidance Board should generally be two 
or three monthly and coincide with the same day as meetings (which the Member 
will attend) of the Management Review Group under the Project Deed, but the 
meeting schedule may be influenced by work progress, unusual events and the 
number and complexity of potential Disputes. In any event, meetings of the Dispute 
Avoidance Board may be convened separately to meetings of the Management 
Review Group. 

2.4 The first Dispute Avoidance Board meeting should be held within one month of the 
date of this Agreement.  

3. Agenda for Regular Meetings  

3.1 The Member will develop an agenda for each regular meeting in accordance with the 
requirements of the Project Deed and this Agreement.  

3.2 Dispute Avoidance Board meetings held for the purposes of briefing and updating 
the Member on performance and progress of the work under the Project Deed and 
issues or potential issues arising between the Other Parties shall be held on an in-
confidence and “without prejudice” basis to encourage full and frank disclosure and 
discussions.  

3.3 The provisions of clause 3.2 of this Appendix 1 as they relate to a “without prejudice 
basis” shall not apply to any inspection or conference convened in accordance with 
Appendix 2 - Rules for Dispute Avoidance Board Decisions in relation to a Dispute 
referred to the Dispute Avoidance Board for determination.  
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3.4 Prior to or at the conclusion of regular Dispute Avoidance Board meetings 
contemplated by clause 3, the Dispute Avoidance Board will generally inspect the 
Project Works, the Temporary Works and the Construction Site in the company of 
representatives of both of the Other Parties. Any areas of the Project Works, the 
Temporary Works or the Construction Site that are or may be the subject of any 
potential issue or Dispute will be pointed out by the Other Parties.  

4. Minutes of Meetings  

4.1 The Management Review Group, under clause 3.5(d) of the Project Deed, will agree 
and document procedures relating to meetings of the Management Review Group, 
and any minutes of Management Review Group meetings will be circulated to the 
Dispute Avoidance Board Member for information only.  

4.2 In accordance with clause 3.2 above, the minutes of the Dispute Avoidance Board 
meetings, held other than in accordance with Appendix 2 - Rules for Dispute 
Avoidance Board Decisions, shall be marked "in-confidence, without prejudice".  
The minutes of Dispute Avoidance Board meetings will be prepared by the 
chairperson of the Dispute Avoidance Board and will be circulated to the attendees at 
the Dispute Avoidance Board meeting for comments, additions and corrections. 

4.3 Minutes as may be amended will be adopted by the Dispute Avoidance Board 
Members at the next meeting.  

5. Communications  

5.1 Except when participating in the Dispute Avoidance Board's activities as 
contemplated by the Project Deed and this Agreement, the Other Parties shall not 
communicate with the Dispute Avoidance Board or the Member on matters dealing 
with the conduct of the work or resolution of problems.  

5.2 There must be no communication between Dispute Avoidance Board Member and 
employees of the Other Parties during the life of the Dispute Avoidance Board 
without the Dispute Avoidance Board Member informing the Other Parties. The 
Other Parties must direct any matters needing attention between meetings of the 
Dispute Avoidance Board to the Member.  

5.3 All communications to the Dispute Avoidance Board by the Other Parties outside the 
Dispute Avoidance Board meetings should be directed to the Member in writing and 
copied to the other party. All communications by the Member to the Other Parties 
should be addressed to RMS Representative and the Contractor's Representative. 

5.4 Except as required under this Agreement or under the Project Deed, communication 
by email is an acceptable alternative to physical delivery or facsimile transmission.   

6. Representation  

Where required by the Dispute Avoidance Board, the Other Parties shall each ensure they are 
represented at Dispute Avoidance Board meetings by at least one senior project executive and 
at least one senior off-site  executive to whom the on-site  executive reports. The Other 
Parties shall inform the chairperson of the names and project roles of each of their respective 
representatives and, if applicable, the names and roles of any alternates.  

7. Advisory Opinions 
Where requested by the Other Parties, the Dispute Avoidance Board may provide an advisory 
opinion on any issue referred to it by the Other Parties.  Any such advisory opinion will not 
be a decision as that term is referred to in Appendix 2. 

8. Other Attendees 
Where requested by the Other Parties, and approved by the Member, or where requested by 
the Member, and approved by the Other Parties, other persons who may be involved in the 
Project (such as the design manager or independent verifier) may be invited to make special 
presentations to the Dispute Avoidance Board on matters or issues relevant to the Project. 
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APPENDIX 2  
Rules for Dispute Avoidance Board Decisions 
1. Written submissions  

1.1 Within 7 days after the referral of a Dispute to the Dispute Avoidance Board under 
clause 20.4 of the Project Deed, or such other time as the Dispute Avoidance Board 
may consider reasonable in the circumstances, Party A (i.e. the party who gave the 
Notice of Referral to DAB under clause 20.4 of the Project Deed) must, in addition to 
any particulars provided by Party A in the relevant Notice of Referral to DAB, give 
the other party and the Dispute Avoidance Board a written statement of the Dispute 
referred to the Dispute Avoidance Board, any agreed statement of facts, and a written 
submission (which may include witness statements) on the Dispute in support of 
Party A's contentions.  

1.2 Within 14 days after the statement in clause 1.1 is served, or such other time as the 
Dispute Avoidance Board may consider reasonable in the circumstances, the other 
party (Party B) must give Party A and the Dispute Avoidance Board a written 
response to Party A's submissions.  

1.3 If the Dispute Avoidance Board considers it appropriate, Party A may reply in 
writing to Party B's response in clause 1.2 within the time allowed by the Dispute 
Avoidance Board.  

1.4 If the Dispute Avoidance Board decides further information or documentation is 
required for the determination of the Dispute, the Dispute Avoidance Board may 
direct one or more of the Other Parties to provide such further submissions, 
information or documents as the Dispute Avoidance Board may require.  

1.5 The Dispute Avoidance Board must disclose to both of the Other Parties all 
submissions, further submissions, information and documents received.  

1.6 Any failure by a party to make a written submission will not terminate or discontinue 
the decision making process.  

2. Conference  

2.1 Either of the Other Parties may, in writing, request the Dispute Avoidance Board to 
call a conference of the parties. Any such request shall include a summary of the 
matters the party considers should be included in the conference.  

2.2 If neither of the Other Parties requests the Dispute Avoidance Board to call a 
conference, the chairperson of the Dispute Avoidance Board may nevertheless call a 
conference if they think it appropriate.  

2.3 Unless the Member and the Other Parties agree otherwise, the conference will be 
held at the Construction Site.  

2.4 At least five days before the conference, the Dispute Avoidance Board must inform 
the Other Parties in writing of the date, venue and agenda for the conference.  

2.5 The Other Parties must appear at the conference and may make submissions on the 
subject matter of the conference. If a party fails to appear at a conference of which 
that party had been notified under clause 2.4, the Dispute Avoidance Board and the 
other party may nevertheless proceed with the conference and the absence of that 
party will not terminate or discontinue the decision making process.  

2.6 The Other Parties:  

(a) may be accompanied at a conference by legal or other advisers; and  

(b) will be bound by any procedural directions as may be given by the Dispute 
Avoidance Board in relation to the conference both before and during the 
course of the conference.  

2.7 The conference must be held in private.  

2.8 If agreed between the parties, transcripts of the conference proceedings may be taken 
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and made available to the Dispute Avoidance Board and the Other Parties.  

3. The decision  

3.1 As soon as possible after receipt of the submissions referred to in Rule 1 or after any 
conference referred to in Rule 2 and, in any event not later than 21 days after the later 
of close of submissions or conclusion of any conference in relation to a Dispute 
referred to the Dispute Avoidance Board under clause 20.4 of the Project Deed (or 
such other period as the parties may agree), the Dispute Avoidance Board must:  

(a) decide the Dispute between the Other Parties; and  

(b) notify the Other Parties of that decision.  

3.2 The decision of the Dispute Avoidance Board must:  

(a) be in writing stating the Dispute Avoidance Board's decision and giving 
reasons;  

(b) be made on the basis of the submissions (if any) of the Other Parties, the 
conference (if any), and the Dispute Avoidance Board's own expertise; and  

(c) meet the requirements of the Project Deed.  

3.3 If the Dispute Avoidance Board's decision contains a clerical mistake, an error 
arising from an accidental slip or omission, a material miscalculation of figures, a 
material mistake in the description of any person, matter or thing, or a defect in form, 
the Dispute Avoidance Board must correct the decision.  

4. Modification  

These rules may be modified only by agreement in writing of RMS and the Contractor.  
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Schedule 39 

Criteria for Members of Dispute 
Avoidance Board 
(clauses 2.9, 2.10 and 20.5(j)) 

 

1. Criteria 
The Dispute Avoidance Board Member must meet the following criteria:  

(a) Experience  

Must be experienced in:  
(i) the type of construction required for the Contractor's Work, interpretation of 

project documents and resolution of construction issues or disputes; and 
(ii) Dispute Avoidance Boards or Dispute Resolution Boards. 

(b) Neutrality  

(i) The Member must be neutral, act impartially and be free of any conflict of 
interest.  

(ii) For the purposes of this clause 1, the term "Member" also refers to the 
Member's current primary or full time employer, and "involved" means 
having a contractual relationship with either party to the Project Deed, or 
any other entity, such as a subcontractor, design professional or consultant 
having a role in the project.  

(c) Prohibitions and disqualifying relationships for a prospective Member  

A Member must not have:  

(i) an ownership interest in any entity involved in the project, or a financial 
interest in the project except for payment for services on the Dispute 
Avoidance Board;  

(ii) previous employment by, or financial ties to, any party involved in the 
project within a period of 2 years prior to award of the Project Deed, except 
for fee-based consulting services on other projects;  

(iii) a close professional or personal relationship with any key member of any 
entity involved in the project which, in the reasonable opinion of either 
party, could suggest partiality; or  

(iv) prior involvement in the project of a nature which could compromise that 
member's ability to participate impartially in the Dispute Avoidance Board's 
activities.  

(d) Prohibitions and disqualifying relationships for a Member  

The following matters may be construed as a conflict of interest in respect of a 
Member:  

(i) an ownership interest in any entity involved in the project, or a financial 
interest in the project except for payment for services on the Dispute 
Avoidance Board; or 

(ii) the Member entering into discussions concerning, or making an agreement 
with, an entity involved in the project regarding employment after the 
project is completed.  

2 Disclosure Statement  

A disclosure statement for each prospective Member must be submitted to RMS and the 
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Contractor (including for a person nominated by the remaining two Members under clause 
2.10(a)(i) of the Project Deed). Each disclosure statement must include:  

(a) a resume of relevant experience;  

(b) a declaration describing all past, present, anticipated and planned future relationships, 
including indirect relationships through the prospective Member's primary or full 
time employer, to the project and with all entities involved in the project, including 
subcontractors, designers and consultants;  

(c) disclosure of a close professional or personal relationship with any key members of 
any entity involved in the project; and 

(d) disclosure of any other matter relevant to the criteria identified in clause 1(c) above.  
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Schedule 40 

Start-up workshops: Program 
(clause 3.1(e)) 

 

 

Opening 
The first speaker’s tasks should be to focus the participants on goals and on issues such as 
teamwork, co-operation, achieving a successful project, and the major foreseeable challenges. 

Discussions on co-operation 
The parties aim to promote a culture of co-operation which participants in the workshop 
should understand and be committed to. 
The workshop participants may break into small groups to discuss sections of the contract 
dealing with co-operation, and how they apply to the Contractor's Work. 

Communication framework and directory 
The workshop participants should reach consensus on a framework to allow participants to 
co-operate on all aspects of the project. Communication arrangements should be recorded 
and names and contact information exchanged. 

Concerns and problems 
The participants should identify concerns or possible future problems and jointly prepare an 
action plan for their resolution. 

Opportunities for innovation 
The parties aim to encourage innovation.  Opportunities may be lost if they are recognised 
too late. Participants may identify, discuss opportunities and plan for pursuing innovation and 
present them to the workshop.  These ideas may then be developed if feasible and 
appropriate. 

Evaluation and monitoring process 
This process is explained so that participants understand their roles at the regular monitoring 
meetings. The evaluation and monitoring forms are discussed, and altered if necessary to suit 
particular needs of the project and the contract. The participants decide when the regular 
monitoring meetings will occur, and who will attend. 

Conclusion 
Before the workshop concludes, all participants should have an opportunity to comment and 
provide feedback for possible improvements to future workshops and monitoring meetings. 
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Schedule 41 

Approvals 
(clauses 5.1(b)(i) and 5.1(b)(ii)) 

 

Existing Approvals 
a) Aboriginal Heritage Impact Permit AHIP No: C0002113 issued by the Senior Team Leader 

Planning (Greater Sydney Region), pursuant to section 90 of the National Parks and Wildlife 
Act 1974 (NSW), dated 5 September 2016; (M4 Managed Motorways AHIP) 

 
 

Future Approvals to be obtained by RMS 
REF Determination 
 





Schedule 42:  Road Occupancy Licence Application Form  

IC-DC-C91-2  
D&C Project Deed Schedules Ed 1/Rev 25, June 2016 Page 239 
ME_127148796_34 

Type of Closure  
Type of Work  
Traffic Control to be Implemented  
Estimated Cost  
Description of Work Area  
Dimensions of Work Area  
Speed Limit Existing: Proposed: 
Unsealed Surfaces  

 

 
 

Part 3 
Where the Road Occupancy Authority is an Authority other than TMC or 
RMS regional office:  refer to the relevant Authority's requirements  
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The following additional definitions are used in the Pre-Agreed Variation: 
 
 

Date of M4 Works Milestone Completion means: 
(a) the date notified by RMS Representative in accordance with clause 17.10B(j)(ii) as the date on 

which M4 Works Milestone Completion was achieved; or 
(b) where another date is determined in any decision of the Dispute Avoidance Board, arbitration or 

litigation proceedings as the date on which M4 Works Milestone Completion was achieved, that 
date. 

M4 Speed Reduction means the temporary reduction in the speed limit to less than 110 
kilometres per hour on the M4 in the vicinity of the new M4 Motorway interchange bridge for the 
purposes of performing the M4 Works. 

M4 Speed Reduction Date has the meaning given in clause 17.10B(d). 

M4 Speed Reduction Period means the period in calendar days from the M4 Speed 
Reduction Date until the Date of M4 Works Milestone Completion. 

M4 Works means the parts of the Project Works and Temporary Works which require the M4 
Speed Reduction for their construction, including construction of the piers and abutments for the new 
M4 Motorway interchange bridge, construction or modification of M4 access ramps and widening of 
the existing shoulders. 

M4 Works Fixed Amount means the amount of (excluding GST). 

M4 Works Variable Amount means the amount calculated in accordance with clause 
17.10B(f)(ii). 
M4 Works Milestone Completion means the stage when the M4 Works are complete to the 
point where the M4 Speed Reduction is removed and the speed limit on the M4 Motorway in the 
vicinity of the new M4 Motorway interchange bridge is permanently restored to 110 kilometres per 
hour, 24 hours a day 7 days a week in accordance with all relevant requirements, excluding speed 
limit reductions implemented for the purpose of the Contractor performing maintenance obligations 
under this deed (including Landscaping Maintenance), rectification of Defects during the Defects 
Correction Period in accordance with clause 16.3, or in the case of emergencies. 

M4 Works Milestone Date means the date of the M4 Speed Reduction Date plus the Target 
M4 Speed Reduction Period. 

PAV Amount means the sum of the M4 Works Fixed Amount and the M4 Works Variable 
Amount. 

Target M4 Speed Reduction Period means 480 calendar days, subject to any adjustment in 
accordance with clause 17.10B(h). 
 
 
The following new clause 17.10B applies 
 

17.10B M4 Works Milestone Completion 
(a) The Contractor: 

(i) acknowledges that minimising the M4 Speed Reduction Period will greatly 
assist RMS in implementing the policy outlined in clause 17.9(a) and will 
generally improve travel times, reduce freight costs and improve the 
experience of users of the M4 whilst reducing accidents and accident costs; 
and 

(ii) agrees that it will use all best endeavours to minimise the M4 Speed 
Reduction Period, including by seeking and obtaining all necessary 
Approvals in connection with the M4 Speed Reduction Period and 
undertaking all work required for the implementation and removal of the M4 
Speed Reduction. 
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F  =  where the number of working days in the period from the M4 

Works Milestone Date to the Date of M4 Works Milestone 
Completion is more than 40 working days, the number of working 
days from and including the forty first working day after the M4 
Works Milestone Date until the Date of M4 Works Milestone 
Completion, multiplied by  per working day (excluding 
GST). 

(g) From the Early Works Date or, if none, from the date of this deed, within 5 days of the 
end of every month until the Date of M4 Works Milestone Completion, the Contractor 
must provide RMS Representative with a report which provides a written statement 
detailing the Contractor's plans and measures in relation to minimising the M4 Speed 
Reduction Period and its progress in reducing the M4 Speed Reduction Period, which 
details shall include: 
(i) measures that the Contractor is undertaking and has undertaken to the date of 

the report to reduce the M4 Speed Reduction Period; 
(ii) measures that the Contractor plans to implement, or is considering 

implementing, to reduce the M4 Speed Reduction Period, including innovative 
ideas and methodologies; and 

(iii) the Contractor’s forecast of the final M4 Speed Reduction Period in 
comparison to the Target M4 Speed Reduction Period. 

(h) For each day during the M4 Speed Reduction Period in respect of which the Contractor 
is granted an extension of time under clause 17.5 to the Date for Construction 
Completion, the Target M4 Speed Reduction Period will be increased by an equivalent 
amount.  

(i) The Contractor must notify RMS Representative in writing of: 
(i) the date on which the Contractor anticipates it will achieve M4 Works 

Milestone Completion, not less than 5 Business Days before that date; and 
(ii) the date on which the Contractor considers it has achieved M4 Works 

Milestone Completion, including a copy of all relevant Approvals. 
(j) Promptly after receiving the Contractor's notice under clause 17.10B(i)(ii), RMS 

Representative will decide and issue a notice to the Contractor stating: 
(i) whether M4 Works Milestone Completion has been achieved; and  
(ii) if so, the date on which the Contractor achieved M4 Works Milestone 

Completion. 
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Schedule 46 

Design Documentation Minor 
Amendment  
(clauses 12.2(m) and 23.2 (definition of "Design Documentation Minor Amendment"))  

 

Western Sydney Infrastructure Plan – The Northern Road 
Upgrade – Stage 3 North Project ("Project") 

 
To: RMS Representative 

From: Lendlease Engineering Pty Ltd  
(ABN 40 000 201 516) 
("Contractor") 

 

 
In accordance with the terms of clause 12.2(m) of the deed, amendment to design element 

…………………..……………………………………………………………… is proposed as follows:  

 
 
 
 
 
 
Attached to this schedule is: 
(a) verification by the Project Verifier as required by clause 12.2(h)(i) of the deed; 
(b) certification by the Subcontractor as required by clause 12.2(h)(ii) of the deed; 
(c) certification by the Contractor as required by clause 12.2(h)(iii) of the deed; and 
(d) certification by the Proof Engineer as required by clause 12.2(h)(iv) of the deed.  
The proposed amendment does comply with the deed.  
 
 
 
……………………………………. 
Signed for and on behalf of 
Lendlease Engineering Pty Ltd   
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Schedule 47 

Proof Engineer Requirements  
(clauses 2.5 and 23.2 (definition of "Proof Engineer")) 

 

Minimum Requirements 
The following are the minimum required qualifications, experience and expertise that must be 
possessed by the Proof Engineer: 

(a) Demonstrated experience in the design of complex bridges and structures, which shall 
mean for the purposes of this Schedule, bridges or structures with any of the following 
features: 
(i) bridge spans exceeding 35m; 
(ii) retaining walls with effective retained height greater than 6m; 
(iii) cable stayed or suspension bridges; 
(iv) steel orthotropic decks; 
(v) bascule span bridges; 
(vi) post tensioned concrete structures; 
(vii) bridge decks with skew exceeding 35 degrees; 
(viii) railway bridges over roads and road bridges over railways; 
(ix) structures under railways; 
(x) precast arch structures; and 
(xi) bridges with a superstructure consisting of precast prestressed concrete girders 

and cast in-situ deck slab, where the girders are made continuous for live load or 
the superstructure is made fully integral with the substructure.  

(b) Proven ability in structural analysis and design of complex bridges and structures. 
(c) Quality Management System 3rd party certified to AS/NZS ISO 9001. 
(d) Range of suitable structural analysis, bridge design and CAD software. 
(e) Qualifications admitting to MIEAust and National Professional Engineers Register. 
(f) At least 5 years experience in complex structural analysis and design of complex 

bridges and structures. 
(g) Knowledge of Australian Standard AS 5100, RMS Bridge Technical Directions, RMS 

Standard Drawings. 
(h) Knowledge of RMS specifications for bridgeworks. 
(i) Knowledge of scientific investigation and testing and specialist knowledge of materials 

and products used in bridge construction. 
(j) At least 5 years experience in undertaking the checking of structural design of complex 

bridges and structures as a proof engineer in the past 10 years. 
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Schedule 48 

Notice to Proceed 
(clauses 1A and 23.2 (definition of 'Notice to Proceed')) 

 

 
 

[Insert onto RMS letterhead] 
 
 
[Insert address details] 
 
 
 
Dear [Insert] 
 
Western Sydney Infrastructure Plan – The Northern Road Upgrade – Stage 3 North Project 
("Project"): Notice to Proceed 
 
For the purpose of clause 1A of the deed between Roads and Maritime Services and the Contractor 
dated [Insert] with respect to the Project, RMS Representative gives notice to the Contractor to 
proceed with all of the Project Works, Temporary Works and Landscaping Maintenance. 
The Staged Commencement Date is [Insert]. 
The Date for Construction Completion is [[Insert]/[to be advised]]*. 
The Construction Contract Sum is [[Insert]/[to be advised]]*. 
 
 
 
…………………………………………………. 
Signed by RMS Representative  
 
 
* Delete whichever is not applicable. 
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Schedule 49 

Initial Works 
(clause 23.2 (definitions of "Initial Temporary Works", "Early Works" and "Initial Project 
Works")) 

 

The Initial Project Works, Early Works and Initial Temporary Works are listed below: 

(a) Preparation of Design Documentation; 

(b) Establishment of temporary project office, IT establishment and procurement; 

(c) Provision of insurances, long service levies, guarantees, initial dilapidation surveys; 

(d) Provision for personnel for the development of Project Plans, assistance to RMS with REF 
submissions report and determination requirements, EPL development, baseline monitoring 
set up, preparation of REFs for preparatory Works, assist RMS in the management of 
community issues, implementation of procurement systems, progression of utilities, survey; 

(e) Provision and maintenance of all site accommodation, site laboratories and equipment and 
site vehicles (including the Project Verifier's site facilities); 

(f) Traffic control for investigations and potholing; 

(g) Project Plans: associated staff, consultant and other costs for CEMP and sub-plans and 
establishment of baseline monitoring; 

(h) Geotechnical investigations - North of the New M4 Motorway Interchange Bridge; 

(i) Geotechnical investigations - New M4 Motorway Interchange Bridge; 

(j) Geotechnical investigations - South of the New M4 Motorway Interchange Bridge; 

(k) Utilities investigations/potholing - water Service Works; 

(l) Utilities investigations/potholing – electrical Service Works; 

(m) Utilities investigations/potholing – telecommunications Service Works; 

(n) Utilities investigations/potholing - gas Service Works; 

(o) Utilities investigations/potholing - other Service Works; 

(p) Early Works, being: 

(i) Property Works, Penrith Christian School, fencing; 

(ii) Property Works, Penrith Christian School, sports playing fields; 

(iii) Property Works, Penrith Christian School, fenced maintenance area on eastern side 
of sports playing field; 

(iv) Property Works, Penrith Christian School, Imagine Nations Church and Penrith 
Christian School entrance signage; and 

(v) Property Works, Penrith Christian School, new access road from Frogmore Road 
roundabout, 

further described on the following two pages as 'Scope of works under the Early Works 
Agreement'. 

 
 
 



Schedule 49:  Initial Works  

IC-DC-C91-2  
D&C Project Deed Schedules Ed 1/Rev 25, June 2016 Page 276 
ME_127148796_34 

 
 
 



Schedule 49:  Initial Works  

IC-DC-C91-2  
D&C Project Deed Schedules Ed 1/Rev 25, June 2016 Page 277 
ME_127148796_34 

 



Schedule  50:  Minor Concessions  

IC-DC-C91-2  
D&C Project Deed Schedules Ed 1/Rev 25, June 2016 Page 278 
ME_127148796_34 

Schedule 50 

Proposed Minor Concession 
(clauses 22.16 and 23.2 (definition of "Minor Concessions")) 

 

Western Sydney Infrastructure Plan – The Northern Road 
Upgrade – Stage 3 North Project ("Project") 

 

To: RMS Representative 

From: Lendlease Engineering Pty Ltd   
(ABN 40 000 201 516) 
("Contractor") 

 

 
In accordance with the terms of clause 22.16(d) of the deed, Minor Concession No. [insert] is 
proposed by the Contactor  as follows:  
 

   minor change to the Scope of the Works and Technical Criteria (SWTC) 
 

   minor change to a Project Plan 
 

 waiver of a payment constraint   
 

 waiver of a timing requirement 
 
Set out below are the details of the proposed Minor Concession: 
 
(a) Section of the SWTC or of the deed which is being changed or waived: [insert section of the 

SWTC or deed which is being waived or changed] 
(b) Amendment to Project Plan:[insert section of the Project Plan sought to be changed] 
(c) Description of what is sought to be changed or waived: [insert description of how the SWTC 

or Project Plan is being changed or the payment constraint or timing requirement that is 
being waived] 

(d) Impact of the Minor Concession: [insert any impact of the proposed Minor Concession on 
program, functionality, quality etc] 

 
 
 
 
……………………………………. 
Signed for and on behalf of 
Lendlease Engineering Pty Ltd   
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2. Divide these hours by the number of working days for the reporting period, and divide by 7.  
This gives the FTE number of apprentices/trainees delivered by the project in that Quarter. 
 
Reported Apprentice/Trainee Hours       = FTE number of apprentices 
Working Days in reporting Quarter x 7 hours 
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Signing page 
 
EXECUTED as a deed. 
 
Signed Sealed and Delivered for Roads and 
Maritime Services (ABN 76 236 371 088) by 
an authorised officer in the presence of: 

   

 
 

 ← 
  Signature of officer  

 ← 
  

Signature of witness  Name of officer (print)  
    
    

Name of witness (print)  Office held   
    
 
 
Executed for Lendlease Engineering Pty 
Limited (ABN 40 000 201 516) by its attorneys in 
accordance with Lendlease Engineering Power of 
Attorney dated 30 November 2016 registered 
number                     
book number                      in the presence of: 

 Each attorney by signing attests that no notice of 
revocation or amendment of such Power of 
Attorney has been received 

   
Signature of witness  Signature of attorney 

  GAVIN REYMOND 
Name of witness (print)  Name of attorney (print) 

   
Signature of witness  Signature of attorney 

  CRAIG LASLETT 
Name of witness (print)  Name of attorney (print) 
 
 




